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PREFACE. 


The author considers an apology hardly necessary in 
presenting to the public a treatise on a subject of law so 
manifold in its aspect and so vast and complicated in its 
nature as the Hindoo Law of Adoption. It is to be lioped 
that, from the particular importance of this brancli of 
Hindoo laW, no number of treatise that may throw any 
amount of light u})on the subject will be considered too 
numerous. The object of the ])resent little volume is to 
lay before tlie public and legal practitioners especially, in 
a concise and convenient form, the broad principles of this 
branch of Hindoo law as originally propounded by the 
ancient Hindoo legislators and interpreted by various 
commentators, and as sub.'sequently modified, altered, and 
in some instances even superseded by the English text- 
writers and decisions of Courts of Justice. Anyone who 
has attained to only a fair knowledge of Hindoo law, and 
has even Sj^perficially compared the laV of the original 
ffexts with the law as it stands at present stereotyped in 
the pages of the celebrated English text-writers, and 
confirmed by numerous judicial decisions which have 
become precedents, must have observed the sad mutila¬ 
tions it Jias suffered, and reflected with wonder upon the 
arbitrariness and oversight; to which sometimes it has 
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had to succumb. It is the aim of the author of this 
volume to sliow by practical illustrations the truth of 
these remarks. 

In attempting to do this, the author is fully aware 
that he is entering the list with such men as Machaghten, 
Strange, Elbcrling, Colebrooke, &c.,—veterans in the field 
of Hindoo law, and whose high attainments and establish¬ 
ed reputation are sufficient to ward off any attack, and 
therefore this attempt may seem hazardous and presump¬ 
tuous. But with all due deference to their opinion, 
their high juridical attainments, and their painful re¬ 
searches through the vast field of Hindoo law, it would 
not perhaps be a piece of ejBTrontery or audacity to say 
that in some instances they have propounded doctrines 
repugnant to the spirit and letter of the Hindoo law 
and inconsistent with the views and notions of the 
original writers. Neither have the Courts of Justice 
withheld their hands from this work of mutilation and 
supersession, nor have they been sparing in the exercise 
of that ample power which they possess of virtually 
superseding and altering the law when attempting to 
interpret it. When this branch of the law of our country 
was administered by those who were unacquainted with 
the notions, usages, and custcins of the country, and who 
derived their knowledge of it from translations which are 
not often faithful, and got their doubts solved and obs¬ 
curities cleared up by the subtle court pandits, who were 
perhaps too ready to vary their versions it suited 
their purpose and interest, it cannot be in the least won¬ 
dered at that that uniformity of decisions which per¬ 
vades the other branches of law is not here preserved. 
It is this judiciary license (if^he may be allowed to use 
the phrase) and sometimes linwarrantable doctrines of 
the English text-writers, that it is the object of the 
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present writer to bring to the notice of those wlio are 
dealing in and administering the law ; and he will con¬ 
sider himself amply compensated, and his labour suffi¬ 
ciently repaid, if Hindoos and those versed in Hindoo 
law find it worth their while to peruse his little book and 
think that it repays the perusal. 

The author is afraid that in some places he is a little 
too vehement and strong in his language, and has used 
ex[)ressions with regard to the English text-writers 
which, considering the deservedly eminent position they 
hold among the jurists, may, it is feared, be deemed 
presumptuous and improper. For this the author has 
no other apology than to say that if in some places his 
Janguage may be strong, nothing could be farther from 
his mind than to speak with disrespect or in disparage¬ 
ment of those eminent authors and jurists who effected 
a completef revolutioru in the administration of Hindoo 
law by removing those obstacles till then thought 
insurmountable, and revealing to European Judges the 
Sanghiias which had hitherto been sealed books. 
If it is a blessing for people governed by laws to have 
tliose laws comprehended by and their sources put 
before those who administer them, instead of roceivini; 
them through the medium .of experts and pandits, it is 
certainly they who can claim the glory ; .and with all 
their blemishes the obligations which the .administrators 
of law and those who are amen.able to it must feel 
towjirds th^n, are immense. • 

• As regards the arrangement of the subject-matter, 
I have followed the method which other writers upon 
the subject have done. The book is accordingly divid- 

_ V' 

ed into seven chapters. The first treating of “ Who 
can adopt a son; ” the secqjlfil, Who c.an give a son in 
adoption;” the third, “ WJio is to be adopted;” the 
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fourtli, “ Can a widow in Bengal adopt without permis¬ 
sion;” the fifth, “The effects of adoption;” the sixth, 
“ Forms to be observed in adoption;” the seventh, The 
Kritrima form of adoption.” 

The fourth Chapter may seem altogether new, and 
about a doctrine which seemed never open to question, 
but was universally followed by the Jurists and Judges 
as settled law, without caring to know whether it was in 
accordance with the provisions of Hindoo law. It is 
really amusing to see how this question has escaped the 
attention of the lawyers and Judges, who, putting an 
implicit belief upon the popularly received doctrine, 
were never once struck with the idea that this doctrine, 
so almost universally received and implicitly believed 
as true, mio-ht after all be an oversifi-lit or an error. 
This remark may seem somewhat bold ; and the author, 
therefore, begs that, before proceeding with Chapter IV, 


The Ramnad 11. C. Rop., 

Vol. II, p. 20(j; P. C. Judgment, Vol. 
II, p. 135. 

Joy Ram. Rhann v. Miatav, Dhaini, 
Sel. ilep , Vol. Y, p. 3, new edition. 

Rajah Shitvishcr Mai v. Ranco Dil- 
raj Koonmar, Sel. Rep., Vol. VI, p. 
169, new edition, p. 216. 

Rajah Hcmanchal SUig v. Koonwar 
Gvmheani Sing, P. C. Judgment, 
Vol. I, p. 4. 


the reader will go through 
the cases noted in the mar¬ 
gin. It will be found that 
the writers on Hindoo law 
were dealing with the ques¬ 
tion about widow’s incompe- 
tsncy to adopt without her 


husband’s permission by citing only a portion of Vashis- 
tha’s text ; and that tlie questions whether, according to 
the Dattaka Chandrika, absence of prohibition constitutes 


assent, and whether it applies equally to bot^the giving 
and receiving of a son, have never been decided in 


Bengal. 

The author is fully aware that this little volume is 
open to many objections on the score of arrangement, 
method, amplification, lengthy quotations, and repetitions. 
The “ arrangement ” has beqn already explained. With 
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regard to the “ method,” it will suffice to say that it has 
never been the aim of the author to be overscrupulous 
in his logic where he could express his thoughts simply 
and easily by a common-sense-kind-of argument. With 
regard to “ quotations and repetitions,” it must be said 
that, owing to his eager desire to avoid all kinds of ambi¬ 
guities and obscurities, it was thought advisable to have 
recourse to quotations and repetitions rather than run 
the risk of being ambiguous and obscure by preserving 
sententiousness and laconism in his arguments. Besides, 
the extreme abstruse nature of the subject itself to a 
certain degree rendered necessary a little prolixity in 
order to preserve clearness. 

^ No pains have been spared by the author in making 
this volume, so far as practicable, a complete, and at the 
same time a handy, manual relating to the law of adop¬ 
tion. The reader will Jind almost all the interesting 
decisions of the several High Courts of Judicature and 
of the Judicial Committee of Her Majesty’s Privy Council 
that have a bearing upon the subject, quoted and com¬ 
mented upon ; and of which, for the sake of convenience, 
a separate list, arranged in alphabetical order, has been 
appended. Also almost all the authors, both English and 
native, who are considered •authorities in the several 
schools of law in different parts of India, have been con¬ 
sulted, and a list of these, for the reader’s information, has 
also been given. 

In many peaces where, for the sake of perspicuity or 
an^^ other reason, it has been thought necessary, ori¬ 
ginal texts in Sanskrit, together with their authoritative 
translations and Sanskrit annotations, have been quoted. 
It is, therefore, hoped, that nothing has been omitted to 
render the, book generally acceptable and worthy of pub¬ 
lic patronage, which is respectfully solicited. 
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In conclusion, tlie author begs to offer his heartfelt 
thanks to Pandit Isvar Chandra Vidyasdgar and Baboo 
Sayama Charan Sirkar for many valuable hints and sug¬ 
gestions received by him from their excellent books. 

Mymensingh, 

The \ ^th Aprils 1880 . 
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HINDOO LAW OF ADOPTION 

A CRITICAL ESSAY. 


CHAPTER I. 

WHO CAN ADOPT A SON ? 

The Hindoo Law of Adoption, like that of Inheritance, is based 
upon the spiritual necessities of a Hindoo. The extreme neces¬ 
sity for the adoption of a son is shown by the undermentioned 

texts of the (Rishees) sages.* 

__ • ■ . - ■ 

Menu and {[ishnu: —Since the %on (^trayate) delivers his fntiier from hell 
named “ Put,” he was, therefore, Called Puttru by Brahma himself. 

Harita: —A certain hell is called “ Put,” and he who is destitute of male 
issue, is there tormented; a son is therefore called “ Puttra,” because he 
delivers his father from that region of horror. 

Vrihaspali :—Because a son delivers his father from the hell called “ Put,” 
even by the sight of his countenance, therefore is a man solicitous for the 
birth of a son. 

2. A son’s son and the son of an appointed daughter, both contribute to 
the attainment of heavenly bliss ; both are equally pronounced fit for inherit¬ 
ance and oblations of funeral cakes. 

Menu and Vasishtha: —On him he cT^^olves the burden of debt, by him he 
procures iminortality, through him he joyfully becomes exonerated from 
every debt to living progenitors. 

Sancha and Lichita and Paitkinasi:—'By a son, however produced, a 
father prospers; through his oblations of funeral cakes he becomes exonerated 
^frotn debt to his progenitors. , 

Harita: —He who has a son, pure, capable, and virtuous in tMfe first pei'iod 
of life, and perfected by the correction of his owu defects, transports his 
ancestors over the abyss of death. 

Sancha and Lichita : —The perpetual support of a consecrated fire and the 
like, the scriptures, and sacrifices rewarded with ample gratuities, do not pro¬ 
cure the sixteenth part of the benefit arising from the birth of an eldest son. 

2. Heaven is attained through the means oPhim who is celebrated as the 
fire of a son and of a grandson, and whose many children and himself, while 
living, had completed the study of scripture and the performance of sacrifice. 
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The perpetuation of lineage and the celebration of name are 
considered as secondary reasons for resorting to adoption. Though 
these may appear as secondary reasons, yet in some cases they 
are allowed to take precedence over spiritual necessity; for 
instance, a man having a brother’s son living is only allowed to 

With whom scripture and sacrifice is not incomplete, whose study of the 
Vedas and performance of sacrifice fail not, and that if be have many sons; 
such is the construction. It consequently np[)ears to be a benefit arising from 
numerous issue; that many sons, and the father himself, fail not in the study 
of scripture and performance of sacrifice. “ Many sons are to be desired, 
that some one of them may travel to Gya.” Hence sons of various doAcrip- 
tions may be adopted by one who desires numerous ofi.spring. (Colebrooko, 
Vol. II, p. 420.) 

Sanclia and Lichita, Vishnu and Harifa,; —Ry a son a man obtains victory 
over all j>eople ; by a son’s son be enjoys immortality ; and .aft»*rw:irds, by tbe 
son of that grandson, reaches the solar abode. (Colebrooke, Vol. II, p. 421.) 

Yajnyawalcya: —Through a son, a sou's son, and the son of a grandson, the 
father or ancestor obtains hliss in other worlds, immortality and heaven ; bfit 
the double set of oblations and the funeral cake are ofiered by a man’s own 
son and otlicr descendants, whether principal «r subsidiary. Heaven signifies 
the solar abode ; for the import is the same with that of the preceding text. 

Vasishtha: —The endle.ss abodes are allotted to those who leave male is.sue ; 
it is recorded that “ heaven is not for him wlio leaves no male progeny.” 
Hnemics, therefore, pronounce this curse: —“ May they be childless and 
become evil spirits.” The want of male issue is the great cause of destruc¬ 
tion : therefore is a son desired. 

It is declared in the Veda that heaven is not for him who leaves no male 
issue. It consequently appears that celestial bliss is attained tbrougli a son ; 
and that is made evident by the text of Yajnyawalcya—“ The endless abodes, 
&c.” Since the purport is the same, they are allotted tt) those who have 
grandsons; the word “son” Iiere signifies ollspritig in general. It is thus 
declared that sons and other malef descendants are most desirable. The 
Sage j)roceed3 to show eternity enjoyed through the means of a son ; childless 
men become invisible giants or demons ; certainly that it is a great evil by 
which the name of giant or demon is affixed to manes, such is the implied 
sense according to the Ratnacara: —“ Huetiiies, &c.," this curse is pronounced 
by them. (Colebi-ooke, Vol. II, p. 421.) 

Sriti quotid in the Ilatnncara:—A son of any description should be anxi¬ 
ously adopted by one who has no male issue, for tbe sake of the funeral cake, 
water, and solemn rites, and for the celebrity of his name. 

2. Fathers desire sons, dreading lest they fall to a region of horror, and 
reflecting whosoever among these sons shall go as a pilgrim to Gya will convey 
us beyond those places of torture. 

It follows that all manes are carried beyond the regions of horror in con- 
sequonce only of obsequies performed at Gya. Vide Colebrouke’s Digest, 
Vol. II, IJk. V, pp. 419 to 421.) 
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adopt on the ground, that although such a son offers the funeral 
cake and libation of water, yet he cannot celebrate the name 
and perpetuate the lineage of his sonless uncle. (Vide Dattaka 
Chandrika. Sec. I, tv. 21 and 22.) 

(A son of any description must be anxiously adopted by a man 
destitute of male issue^ The passage “ by a man, destitute of 
male issue ” has been explained to mean a man to whom no son 
has been born or whose son has died. Dattaka Mimansa, Sec. I, 
V. 4; Dattaka Chandrika, Sec. I, v. 4. 

The term ‘ son’ has been interpreted to include as far as great- 
grandson ; so a man having a son, son’s son, or son’s grandson 
cannot adoi)t. 

Now the question arises, whether a man having his son’s adopt¬ 
ed son can himself adopt one, though the son had adopted^ a 
sou without his father’s consent or knowledge '( That a son can, 
\^ith the knowledire and consent of his father, authorize his 
wife to adopt, or can himself adopt, has been ruled by the Sudder 
Court of Calcutta— Rar^fcidi^M. i^u>id^hel v. Massamat SrhwUi 
IJehia (Sel. ^ep., Vol. Ill,, p. 489, new edition). Tlie ques¬ 
tion that now arises is, whether a son, without the knowledire 
and consent of the father, can authorize his wife or can himself 
adopt a son, and thereby defeat the rights of the father to adopt; 
and if the son so adopted by a son has all the rights of a natural 
born son—/n’fZe P(ulm% Kiini'hree Dehijd Clwiodhuraitif and 
another v, Jagat Klsore Aekarji, minor, through Bepin Behari 
ATuherji, manager, and another (Shome’s Law Rep., Vol. II, 
p. 229, see also Cal. Law Rep., VoWV, p. 538)—how the adoptive 
grandfather can be allowed to defeat his rights by adopting a 
son himself, is diflieult to understand, seeing that he will, on his 
death, receive as good a plnda from his son’s adopted son as 
^ from his own adopted son. , 

^ the case published in Vol. Ill, Select Reports, p. 489, new 
edition (Rainlushen Surkhel v. Mussamat Srlmatl Debla), it has 
been held by the Calcutta Sudder Dewany Adalut that, in the 
case of a Hindoo in Bengal dying in his father’s lifetime without 
issue, but leaving a widow authorized to adopt a son, if such 
adoption Ije made by the widow with the knowledge and 
consent of her deceased husbandjs father, at any time before 
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he shall have made any other legal disposition of his property, 
or before a son shall have been bom to his daughter in wedlock, 
no such subsequent disposition or birth shall invalidate the 
claim of the son so adopted to the inheritance. 

I can well understand the reason why the son so adopted should 
be deprived of the inheritance by a previous legal disposition 
of the property ; but I do not see what reason cai? be assigned 
for disinheriting such an adopted son, because a son has been 
bom to a daughter previous to the adoption. If a son be born 
to a daughter during the lifetime of the owner, can the 

K. 

daughter’s son so bom defeat the rights of a son’s son born after 
the birth of the daughteT'’s son during the lifetime of the 
owner and previous to the descent being cast ? Certainly 
not. Why then the poor adopted son should be deprived 

of inheriting his grandfather’s property 
under similar circumstances ? On the coft- 
sideration of the rulings noted in the 
margin, Mr. Mayne seems to have come to 
the conclusion .that when inheritance vests 
on a widow, and she adopts a son, whether 
on the strength of a formal permission or 
with the consent of her husband’s kinsmen, 
such a son would take the inheritance in 
preference to a person or persons who would, but for such adop¬ 
tion, have taken the inheritance after the death of the widow; 
but she cannot, by adopting a son, defeat the rights of the 
person on whom the property <is already vested. As we shall 
have to refer to these and other rulings on the subject when 
we come to consider about the rights of an adopted son 
and on many other questions connected with adoption, so 
we do not here qqote those rulings in full. 

Another interesting question here arises as to the effec|'/ of 
Act XX of 1850. According to it, a man is not to lose his 
rights on account of his renouncing his own religion and 
embracing another. Can a Hindoo, converted to Christianity 
or Mahomedanism, adopt a son ? I think there being no fear 
of Put to him according to his new religion, he cannot; and 
besides he is incompetent to perform religious ceremonies neces- 


Btoobaumoye Debya 
T. Ram Kisore Acbarji, 
Moore’s Ind App., Vol. 
X, p. 279; Sutli. P.C. J., 
Vol. I, p. 577 ; Raja Ve- 
lanki Venkata Krisbna 
Rao V. Venkata Rama 
Lakshrai Narsayya. Ind. 
App., Vol. IV, p. 1 ; 
Rupchand Hindu Mai 
r. Rakbma Bai, Bom. 
H. C. Rep., Vol. VllI, 
A C. J., p. 114. 
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sary for effecting an adoption. But the second question is 
still more difficult,— i. e., whether a Hindoo, on the conv(;r- 
sion of his son to Christianity or Mahoinedanism, can adopt 
a son for the performance of his own and ancestors’ sradlui 
and other religious ceremonies, and thereby deprive the con¬ 
vert son of his inheritance ? On the conversion of the son, 
the necessity .for adoption arises, for he no longer remains 
compete/it to perform sradha, &c. Mr. Grady suggests that 
the present difficulty might be overcome by the father’s divid¬ 
ing the property with the convert, and tlien adopting a son, 
in wfiich case the adopted son would seem to be entitled to 
succeed to the father’s share. I think if it be acceded to that the 
father is competent to adopt a.son on tlie conversion of his own 
son begotten in lawful wedlock, then much of the difficulty would 
cease to exist, for in that case, like a posthumous son, the adopted 
s(m may share the inheritance with his convert brother, 
with tliis difference that he (the adopted son) shall have to take 
the share which is allotted to an adopted son in the division 
of property With a son subsequently born in lawful wedlock. 
But cannot the convert son urge that his conversion to another 
religion creates no necessity for adoption, and that, by the very 
sight of his countenance, his father was saved from the hell Put, 
—vide Vrihaspati, cited in Colebrooke’s Digest, Vol. II, Book V, 
Chap. IV, p. 420, a father is saved from the hell 'Put’ by 
the s'lyht of a so'u’s countenance, —and that so long he lives, he 
celebrates his father’s name. So the primary two reasons for 
adoption would seem to bo want?J 4 g when a convert son exists. 
It is true that he cannot offer funeral cake and libation of 
water or perform solemn rites, but the necessity for adoption 
does not rest on the performance of these spiritual rites alone. 
For in that case a man ought to have been debarred from exer-, 
cising the right of adoption when there existed a brother’s or a 
daughter’s son. The author of the Dattaka Chandrika, in 
discussing whether a man having a brother’s son living can adopt 
or not, remarks—“ That although by reason of the nephew’s pos- 
“ sessing the power of presenting oblation, he may be the means 
“ of procuring exemption from exclusion from heaven and so 
“ forth, still, as the celehroMon of name and the due perpetuation 
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" 0 / lineage would not be attained, for the sake of the same, the 
“ constituting an adopted son is indispensable.” Those who con¬ 
tend that, in the presence of a brother’s son, there is no necessity 
for an adoption, they cite this text of Menu : —“ If one among 
“ brothers of the whole blood be possessed of male issue. Menu 
“ pronounces that they all are fathers by the means of that son.” — 
Menu, Cliap. IX, sloka 182. So it will be seen that the necessity 
for adoption rests in some cases, as I have said, moiu on the 
perpetuation of the lineage and the celebration of the name, 
than on the performance of religious rites. The convert son 
may say—let the nearest of tlie kin perform the religious 
rites, and I shall take the inheritance by perpetuating the 
lineage and celebrating the naiiic, as well as by saving my 
father from the hell {Pnt) by the very circumstance of my 
birth.* If there be a brother’s or daughter’s son to perform 
the sradha like a son, there is no necessity for adoption in the 
presence of the son converted to Christianity. For here lie 
celebrates and perpetuates the name and lineage, am]^ others 
perform the obsequies. 

At one time doubt was entertained, wlujthcr a man havino: 
a brother’s son living could adopt a son. Those who contended 
that in such a case a man could not adopt, urged that, if in spite 
of the text of Menu—“ If one among brothers of the whole 
“ blood be possessed of male issue. Menu pronounces that they 
“ all are fathers by means of that son ” (Menu, Chap. IX, 

■'‘In tlie Ciise of Chi/ina Guundantrffnd anot?ier v. Kumarn Gauudan (Mud. 
H, C. Rep., Vol. I, p. 54), Chief Justice Scotluiul remurked : — 

“ It is the .son’s performance of his father’s exeqiiial rites, not his birth or 
“ adoption, that relieves the father from the <langer of ‘ Pal' Would the 
“ father after the birth or adoption of a son be considered safe from tlie 
“ danger in question, if those rites were not performed, owing to the sou’s 
“ death, bis loss of caste, or for any other reason ? If the mere birth of ti 
“ sou were all that was required, it would hardly be laid down, as it is, Miat 
“ on the death of such son the affiliation of another is indispensable.” Now, 
in the pre.sence of this ruling, a convert son cannot boast of saving his 
father by the very circuinstiince of his birth, yet if there be daughter’s or a 
brother’.s son living, he (the convert) may say—let one of them who e.^ist 
perform the exequial rites of my father, which will be ns efficacious as if they 
have been performed by myself; and let me take the property by celebrating 
the name and perpetuating the lineage. 
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sloka 182) — a man having a brother’s son living be allowed 
to adopt, then why the same privilege is taken away from 
a co-wife, who has given birth to no son to her husband, 
on the face of a similar text of Menu, viz .,—“ If, among 
“ all the wives of the same husband, one bring forth a male 
“ child. Menu has declared them all, by means of that son, to l>e 
“ mothers of male issue ” (Menu, Chap. IX, sloka 183). In the 
Vibadarnava Setoo, translated by Mr. Halhed, Chap. XXI, Sec, 9, 
the proposition is distinctly stated,—“ He who has no son or 
“ grandson or grandson’s son or brother’s son, shall adopt a son ; 
“ and*while he has one adopted son, he shall not adopt a second.” 
This passage has been quoted by the Privy Council in Ruvrjavia v. 
Atchama. The celebrated commentator Kalluka Bliattya, in 
commenting on sloka 182, Chap. IX of Menu’s Code, observed 
that, in the presence of a brother’s son, uncles have no power 
to^dopt. 

«-4 t ^ 

?r5;5i^?l ^t3«i 

But this proposition, that a man having a brother’s son living 
cannot adopt, has been overnilcd by the Dattaka Chandrika and 
other works of similar authority ; and it is settled now, that a 
man having a brother’s or daughter’s son living can adopt a son 
for himself. 

Whether a man having a brother’s son living, and capable of 
being adopted, can adopt another, shall be discussed in another 
chapter. 

• There was some difference of opinion as td the power of a 
lepdi* to give or receive a son in adoption. Macnaghten reports 
two contradictory decisions, in the first of which the Pandit who 
was consulted declared that a person afflicted with leprosy is 
incompetent to adopt a son, for he bears the impurity till death. 
But in the second, the opinion was 4,o the effect, that “ after 
“ performance of the prescribed penance, a person afflicted with 
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“ leprosy becomes purified, and he is competent to perform Par- 
“ vana as declared in the Veda, therefore the adoption made by 
“ the person so purified is good and legal.” 

The latter opinion is regarded by Macnaghten as the correct 
one. Mr. Sutherland, in his Synopsis (note 4), attempted to show 
that the author of the Dattaka Chandrika and the Mitacshara did 
not prohibit the adoption by a person disqualified ^to inherit on 
account of leprosy. They simply denied the right of one so 
adopted to inherit of his adoptive grandfather. In my opinion, 
in all cases in which a man’s disqualification for inheritance may 
be removed by penance, he, after the performance of such pen¬ 
ance, ought to be allowed to adopt; and sons so adopted ought to 
be entitled to inherit his adoptivg grandfather and the rest to 
whom the ordinary adopted sons are heirs,—at any rate the son 
so adopted ought to be allowed to inherit his adoptive father. 

Baboo Sayama Charan Sirkar also requires such penance— vi{l& 
Vyavastha Darpana, p. 757, English edition. 

The late Justice Shambhu Nath Pandit, in the case of^Ananda 

Mohan Majumdar v. Govind Ghunder and others (Suth. W, R., 

« 

from January to July, 1864, p. 173), ruled, that a leper could 
legally give his son in adoption. The right of a leper to receive 
a son in adoption has also formed the subject of discussion in 
this case. I think penance is necessary only when the disease 
is of a very virulent and aggravated type, for it has been held 
by the Bombay High Court, that it is only when leprosy assumes 
a virulent and aggravated type that it is by the Hindoo law made 
a ground of civil disqualific^ion— Janard^n Panda Row v. 
Go^aland Vasudeb Panda Row (Bom. H. C, Rep., Vol. V, 
Xc.J.,i45). 

Baboo Sayama Charan Sirkar is of opinion, that the impotent 
and the rest, though incapable of inheriting, arc capable of adopt¬ 
ing ; and the learned author further holds that, according to the 
Dattaka Chandrika, such adopted sons have no right to inlierit 
the estate of their paternal grandfathers except to maintenance 
only. (Vide Vyavastha Darpana, Vol. II, p. 858, Bengalee edition.) 

In my opinion, as in the case of lepers, those (adopted) sons 
ought to be allowed to inherit their adoptive father’s property. 

There is some difference of opinion as to the power of a 
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widower to adopt a son. Justice Strange, in his Manual of Hindoo 
Law, denies the right of a widower to adopt, but he is opposed 
by such a host of authorities, as Sir Thomas Strange, Macnagh- 
ten, Colebrooke ; see Sutherland’s Colebrooke’s Digest, Vol. Ill, 
p. 252; Sutherland’s Synopsis of the Hindoo Law of Adoption, 
note iv; Macnaghten, Chap. VI, p. 69, now edition ; Sir Thomas 
Strange’s Hindoo Law, Vol. I, p. 65, edition 1825. The Madras 
High Court, after considering all the authorities on the subject, 
has held’ that a widower can make a valid adoption according to 
the Hindoo law, and that the Hindoo law docs not prohibit a man 
who has not been married to adopt— N. Ckand Vasih Haradan 
and another (appellant) v. Xf. Brahinanna, imnor, his father 
Chinna Jagannadlwun (respon^dents) (Mad. H. C. Kep., Vol. IV, 
p. 270); and Naggappa A ddappa v. Suhhasatri (Mad. H. C. 
Rep., Vol. liTp. 367). 

,We have shown the theory on which Hindoo adoption is 
based, and wo have also shown that a man destitute of a son 
can adopt a son. Now we have to enquire whether the terms, 
destitute of a son, apvitra, i. e., sonless, are to be limited to a 
failure of sons of the body, or is to be extended so as to include 
the representative of such sons as well as the other substitute 
sons given in Menu’s texts. 

It must be remembered that the -term ' son ’ (puttra) is held to 
include not only the son, but also the grandson and great-grand¬ 
son, on the ground that these equally with the son present obla- 
tionsof food, and preserve the line,—?;idcDattaka Chandrika,Sec. I, 
placita vi. The Mitaeshara and tlm Dayabhaga extend the light 
of representation to the great-grand.son in matters of inheritance; 
and the Mitaeshara, according to which the father and the son 
have equal rights over the ancestral property, permits the 
grandson, in the absence of a son, to challenge an unauthorized 
•alienation of ancestral property on the part of Ibhe grandfather— 
Mdtdan Cfopal Thakur v. Ram Baksh Pandit (W. R., Civ. Rul., 
Vol. VI, p. 71), and Kantu Lai v. Gree Vhari Lai (W. R., Vol. VI, 
p, 496); see Mitaeshara on Inheritance, Chap. I, Sec. V., para 9. It 
seems clear that not only the party wishing to adopt must have 
no son of the body living at the time 6f adoption, but that there 
must also "be a failure of the issiie of such son in the male line 

• 2 
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as far as the great-grandson. Before the decision in the cele¬ 
brated case of Rangma v. Aclima (Suth. P. C. Judgment, Vol. I, 
p. 197) there used to be much discussion among the pandits 
and lawyers of the time as to the legality of the second 
adoption effected in the lifetime of the first adopted son. In the 
case oi Gouri Frasad y. Jay Mala (S. D. A. R., Vol. I, p. 136) it 
appears that the husband, after adopting a son in conjunction 
with one of his wives, had confirmed his permission already 
given to another wife to adopt, and the adoption made under 
such permission during the existence of the son already adopted 
was declared valid by the Sudder Court. But this ruling was 
rejectedby the Privy Council in the celebrated case oiRangmay. 
Achma (Suth. P. C. *)iidgmont, V 9 I. I, p. 197). 

This was an appeal from the Sudder Dewany Adalut of 
Madras, and it was hold by the Privy Council that, according to 
Hindoo law, a second adoption (the first adopted son still exist¬ 
ing and remaining in possession of his character as a son) is 
invalid. The acquiescence of the first adopted son, after he came 
of age, in the division of property made by the adoptive father 
between his adopted sons, was not equivalent to a previous 
consent (binding on the first ado^itcd soil) to the disposition of 
the ancestral property by the father; but was binding on the 
first adopted son with regard to other property of which the 
father had the power of disposiug by an act inter vivos without 
the consent of the first adopted son. 

In spite of the ruling above cited, a further attempt to revive 
the question was made in Bengal in 1S65 in the case of Man- 
rnatha Nath Dey v. Anaih RathDey (Bourke’s Rep.,p. 189, O. J.) 
In the Bengal case the contention was, whether simultaneous 
adoption of two children was valid; and this contention was 
based partly on the doubtful text of Menu, “ that many sons are 
to be desired that one may travel to Gaya, and that he who 
has oidy one son is to be considered childless;” and partly on the 
authority of Jagannatha, a modem writer on Hindoo law, and on 
an old precedent (S. D. A. R., Vol. I, p. 130) of the Sudder 
Dewany Adalut. But Phear, J., by an able judgment, clearly held 
that twin adoption was wholly void as creation of an heir. In 
Bhaya Ram Singh v. Aghor Singh and others, it was ruled by 
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the N. W. P. High Court (Vol. I), that the adoption of two per¬ 
sons as sons at the same time is not only unusual, but also a 
practice not sanctioned by the Hindoo law— vide Kattigan, p. 12. 

In Mamixatha A’atJis case the adoptive father had bequeathed 
his property in equal moieties to his two adopted sons ; and it 
was held that the power of a Hindoo of Bengal to dispose, either 
by deed inter vivos or by will, of all his property, ancestral or 

acquired, extends equally to distributions in regard to time and 

■ 

persons, and the residue given to the (supposed) adopted son 
was a sufficient designation to support the be(|uest; also that the 
direction for a substitutive adoption in case either of the first 
(abortively) adopted sons should die without issue, and for suc¬ 
cession to the share of such dqpeased son, was valid. 

But in the case of Srimati Shidhcshvari Dasi v. Durga 
Charan Set and others (Bourke’s Rep., p. 300, O. J.), where one 
Ite-yal Chandra, after adopting two sons, had executed a will, 
which, after reciting the fact of adoption, proceeded to say;— 

According to our shastra tlie said two adopted sons will per¬ 
form our obsequies and shall become heirs, successors to our 
ancestral and self-acquired property,”—it was hold, that when 
a legatee does not possess the character under which the 
gift was made, then if either that character was assumed in 
deception of the testator, or it is reasonably clear that the 
testator would not have made the gift had it not been for the 
supposed existence of that character, the Court will construe 
the mention of the character as imposing a condition precedent 
to the gift.” 

Justice Phear remarked, that “ the language of the will above 
referred to merely amounts to a statement of the course of 
events which law and custom will bring to pass. But assuming 
it to have been the intention of the testator by these words 
Tbo make a substantive gift, it seems to me clear that the gift was 
purposely made to wait upon the character of the donee. The 
character of the adopted son and the capacity to perform the 
obsequies are evidently moving considerations for the gift.” 

There is much difference of opinion as to a widow’s power 
to effect an adoption. According to the Dattaka Mimansa a 
widow is incompetent to adopt, though authorized by her hus- 
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band. Bacliaspati Misri is of the same opinion. The author 
of the Dattaka Mimansa, feeling the hard consequences of such 
absolute prohibition, has allowed the kritrima form of adoption 
on the authority of Parasara: Dattaka Mimansa, Sec. I, v. 65. 
So in the province of Mithila, where the Dattaka Mimansa is the 
paramount authority, the form of kritrima adoption is still preva¬ 
lent. The legal rights of a kritrima adopted son, and also whether 
such a form of adoption ought to be allowed in Bengal, will be 
discussed in another chapter. 

The Madras High Court and the Privy Council, in the cele¬ 
brated i2<xm i\ratZ case {vide Suth. P. C. Judgment, Vol. II,p.‘-135)> 
have, after considering all the authorities on the subject, come 
to the conclusion that there is enough of positive authority to 
warrant the proposition that, according to the law prevalent in 
the Dravira country, a Hindoo widow, not having her husband’s 
permission, may, if duly authorized by her husband’s kindred, 
adopt a son to him {vide Collector of Madura v. Mutta Ramlinga 
SatJuipati, Suth. P. C. Judgment, Vol. II, p. 135; Mad. H. 
C. Rep., Vol. II, p. 200). This ruling was followed in the 
case of Rajah Vellanki Venkata Krishna Rao (Ind. App., 
Vol. IV, p. 1), with this innovation, that it would be dangerous 
to introduce into the consideration of adoption cases nice ques¬ 
tions as to the particular motives by which the widow was 
influenced to exercise the power of adoption, so long as they 
are neither corrupt nor capricious motives operating on the mind 
of the adoptive widow. In another Madras case, the Privy 
Council, after having approved the dictum laid down in the 
Ram Rad case, held, that although, according to the law of 
Madras, a widow not having her husband’s permission may 
adopt a son to him, if duly authorized by his kindred, yet the 
requisite authority is, in the case of an undivided family, to be 
sought within the family, even though the particular property 
devolving upon the adopted son is to be held in severalty,’and 
not in coparceny— Bhima Deo Raja v. Kundana Dehi (Ind. 
App., Vol. Ill, p. 154). 

Whether a Hindoo widow in Bengal caii adopt without the 
permission of her husband, has been discussed in another chapter, 
and there all the authorities on the subject have been enquired 
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into at great length, so I do not wish to lengthen the subject 
here. But I cannot omit to remark that if a poor widow is 
allowed to adopt a son with the consent of her husband’s 
kindred, she ought not to be made dependent for this on any 
particular person; if it be held that the nearest kinsman’s consent 
is necessary, I do not know why he should give it, since, on the 
widow's death, he is the most likely man to inherit the property. 

I think their Lordships of the Privy Council, in requiring 
such consent, have been influenced by the rule of the Hindoo 
law which provides that an alienation by a Hindoo widow for 
reascAis other than sanctioned by the Hindoo law, is void unless 
assented to by the immediate reversioner. 

The principle upon which any assent was necessary appears 
to be, that females, on account of their supposed mental weak¬ 
ness,* are always under tutelage, and are incapable of per- 
fQjLiuing any important act without the advice and the assent 
of a male relation. This advice and assent may be given by 
one as well as by many, and by a divided member of the family 
as well as by an undivided member. The assent is not re¬ 
quired as a waiver of the right of the assenting party, but as 
evidencing the opinion of a masculine mind that the act is 
in itself a proper one. If the assent of the nearest heir is 
necessary, then that assent should never be given, and the whole 
doctrine of adoption by a widow would become nugatory; 
though that doctrine is founded upon the duty of procuring 
the most efficacious performance of her husband’s funeral 
rites. 

Mere unchastity on the part of a widow does not divest her of 


* Rend tbe remarks of the Madras High Court in Ram Nad case, in 
p. 230, Vol. II, Mad. H. C. Rep., where the arguments of the Dattiika Knus- 
*t!ibha, showing tliiit no assent of kinsman is necessary f8r a valid adoption by 
a wWow, are quoted—“ The guardianship described to exist is merely ititend- 
“ ed to provide as that of the father before marriage, was against the per- 
“ forrnanee of improper acts, but seeing that the act of adoption is one 
“ plainly enjoined and obligatory, no dissent of kinsmen cun prevent tbe 
" widow from doing it, and their as.sent is not needed. That adoption is 
“ upon the footing of other spiritual duties fty which she does not require 
“ permission,, and which, no dissent of guardians could prevent her from 
“ performing or justify her in not performing.” 
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property which has once become vested in her—see Weekly 
Reporter, Vol. XIX, p. 367; but in the case of Syam Lai Butt v. 
Saudammi Dasi, the question was, whether an unchaste woman, 
who was living in concubinage, and was pregnant from such concu¬ 
binage, was competent to receive a son in adoption under a 
power of adoption from her husband; and the Court was of 
opinion that, under the circumstances, a Hindoo widow becomes 
incompetent to adopt. (May 31st, 1870; vide Englishman, June 
27th, 1870; B. L. R., Vol. V, p. 362.) This ruling is, no doubt, 
consistent with the Hindoo law, but if the principle laid down 
here is meant to be observed in all cases, I think, ninety-five per 
cent, of the Hindoo adoptions made by widows would be set 
aside. I think, the principle was intended to apply only to 
extreme cases like the one already mentioned. 

The fact of the widow’s minority has been held to afford no 
valid objection to an adoption effected under permission from lier 
deceased husband— Hara Dhan Roy v. BisJiva Rath Roy (Mac- 
naghten’s Precedents, Vol. II, p. 180). But whether a male minor 
can himself adopt or give permission to his wife is a question 
in which there is much difibrcnce of opinion. A minor whose 
property is under the management of the Court of Wards, can¬ 
not give permission to his wife without the permission of the 
said Court. The law on this subject stands unaltered from 
1793. We have to enquire now as to the power of minors other 
than those under the Court of Wards. Pandit Bharat Chandra 
Shiromany, the writer of the Commentary on the Dattaka Chan- 
drika and Dattaka Mimansa, says in his Synopsis to the Dattaka 
Mimansa, that both male and female infants may adopt sons, 
infancy not being a bar to the performance of religious rites. 
Baboo Prasanna Kumar Tagore, who seems to have been always 
against the law of adoption, has held, that a minor is incom¬ 
petent to adopt. He has assigned the following reasons for 
it:—; 

“ Adoption is not a nittya dharma* It is optional. So 
a minor, who is supposed to have no discretion, ought not to be 
allowed to adopt; and any authority given by a minor to adopt, 

* Nittya dharma lueaiis those religious rites the noiipt-i fcrmance of which 
brings a sin upon the person who does not perforin them. 
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like any testamentary writing, or verbal bequest made by him 
is invalid according to Hindoo law.” 

Pandit Bharat Chandra Shiromany, on the other hand, holds 
that adoption is of such paramount spiritual necessity that a 
minor even ought to be allowed to adopt, for a son from his 
very birth is bound to pay his paternal debts. 

The texts cited in the beginning of this chapter, specially the 
one—“ a son of any description should be anxiously adopted by 
one who has no male issue ”—clearly goes to show that adoption 
is regarded by all the text-writers as a positive act of religion, 
incuiflbent on a Hindoo who seeks to preserve his soul from the 
unknown torments of “ Put, ” and the act is one which is 
declared by all the ancient Hindoo writers to be attended with 
certain spiritual benefits not otherwise obtainable. 

The Privy Council laid down that a minor, who has attained 
thfi age of discretion under Hindoo law, is competent to authorize 
his wife to adopt, and needs not seek the consent of his guardian,— 
JammuvM Dasi Choiudrany v. Bama Svundary Dasi Choivdrany, 
W. B., Vol. XXV, p. 235 ; but see page 239, where their Lord- 
ships remarked:—“We have the judgment of Mr. Justice 
“ Hitter to the eftcct that where a minor is not under the Court 
“ of Wards, but has attained years of discretion according to the 
“ Hindoo law, he is capable of executing such an instrument as 
“ this.” 

An adoption is not invalidated by the mere fact of the adop¬ 
tive father being a minor, if ho has attained the years of discre¬ 
tion. Such an adoption is not atttjjjded by any civil disability 
— liajf.ndra Narain Lahoree v. Saroda Sundari Debia (W. B., 
Civ. Bui, Vol. XV, p. 548). 

The sound opinion seems to be that which would allow a 
a minor, without putting any limit to the age, to adopt or give 
permission for adoption, if it be proved that at the time of doing 
the act he has attained sufficient discretion. 

It would certainly be foolish to accord this privilege to an 
infant of five years, and it will be equally so to take it away 
from a minor who has attained the age of 14 years or some¬ 
thing like it. Mr. Battigan is of opinidn that the very existence 
of a statutory law that minors under the Courts of Wards can 
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neither adopt nor authorize their wives to do the same unless 
assented to by the Court of Wards, supplies additional arguments 
in support of the proposition that the Hindoo law permits a 
minor of sufficient discretion to adopt, for if an adoption by 
such a person was itself illegal, there was no need to enact that 
without the consent of the Court of Wards no adoption by 
disqualified landholders was to be deemed valid. ^ 



CHAPTER II. 


WHO CAN GIVE A SON IN ADOPTION. 

The law on this subject is thus stated by the ancient sages 
and commentators on the HindKK> law :— 

Trfsf’r? ^ % II” 

(w i5iy CMt^) 

*s. 

“ He, whom.his father or mother gives to another as his son, 
provided that the donee have no issue, .if the boy be of the 
same class and affectionately disposed, is considered as son given.” 
(Menu, Chap. IX, sloka 168,) 

Sir William Jones, in his translation of Menu, inserts in 
italics, after the vrord ‘ mother ' in that text, the words “ with 
her husband’s assent,” a gloss apparently of the celebrated 
commentator Bfcilluka Bhattya. 

Sir William Jones translates the above text of Menu thus :— 
“ He, whom his father, or mother, with her husband's assent, 
" gives to another as his son, provided the donee have no issue, if 
“ the boy be of the same class {gotra') and affectionately disposed, 
“ is considered as the son given. The gift being conjirnfied by 

'pouring ivater." The italicised portion isfrom'Kalluka Bhattya’s 
Coiftmentary (Menu, Chap. IX, v. 168; Colebrooke’s Digest, 
Vol. II, Book V, Chap. IV, Sec. 8, v 275, p, 398), Kalluka 
Bhattya holds, that the father and mother should make the gift 
with mutual consent. Bachaspati Misri likewise affirms, that 
adoption is only valid, if the gift he jointly made by both 
parents (Cdlebrooke’s Digest, Vol. II, p. 399). Kalluka Bhattya, 

• 3 
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on the authority of Vasishtha, thus commented on sloka 168 
of Menu, Chap. IX ;— 

'SjtC'fT^ >rT5l ^ 5IS. 

’TTsrt=T 'Sft^irs, 

^?rtfTTS?l TfiTit^ «3pgl f^c9s?rsi ” 

The author of the Mitacshara writes thus on the subject:—“ He, 
“ who is given by his mother with her husband’s consent, while 
“ her husband is absent, or incapable though present, or without 
“ his assent after her husband’s decease, or who is given by his 
“ father or by both, being of tlie same class with the person to 
“ whom he is given, becomes his given son {dattaha)!’ So Menu 
declares,—“ he is called a son given, dattrhna, whom his father 
“ or mother affectionately gives as a son being alike (by class), 
“ and in a time of distress, confirming the gift with water.” 
(Mitacshara, Chap. I, Sec. 11, v. 9.) 

Madana, another authority, thus commented on the text (168, 
Chap. IX) of Menu, which has been already cited above ;— 

“ ^1 ■SftF N®? "Site®'*? ; 

“ The disjunctive ‘or' means that, if the mother be not present, 
“ the father alone may give him away, and if the father be dead, 
“ the mother the same ; but if both be alive, then even both.” 

The author of the Dattaka Cliandrika treat! the question 
thus :—“ In answer to the question by whom is a son to be 
“ given, Sanaiica declares:—‘ By no man having an only son 
“ is the gift of a son to be ever made. By a man having several 
“ sons, such gift is to be anxiously made’ ” (Placitum xxix. Sec. 1, 
Dattaka Chandrika). See placitum xxx also, which would 
clearly invalidate the adoption of an only son. 

“ But by a woman, the gift may be made with her husband’s 
“ sanction, if he be alive, or even without it, if he be dead, have 
“ emigrated, or entered a religious order. Accordingly, Vasishtha:— 
“ ‘ Let not a woman either give or receive a son, unless with the 
“assent of her husbandf” (Placitum xxxi, Sec. 1, Dattaka 
Chandrika.) 
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" Now, if there be no prohibition, there is assent, on account 
" of the maxim—the intention of another not prohibited, is 
“ sanctioned. Yajnyawalcya suggests the independency of the 
“ woman—' he, whom his father or mother gives, is a son given,’ 
“ also in another place—‘ deserted by his father and mother or 
“ either of them ’ ” (Placitum xxxii. See, 1, Dattaka Chandrika.) 

The author .of the Dattaka Mimansa holds that a widow can 
neither give nor receive a son in ado])tion, for after the death 
of her husband it becomes impossible for her to receive his 
consent as ordained by Vasishtlia (Dattaka Mimansa, Sec. I, placita 
XV, xVi, xvii, and Xviii). But the said author, in a season of cala¬ 
mity* accords to the widow the privilege of giving one of her sons in 
adoption, for by referring to tlie instance recorded of Galava, such 
gift may be inferred as legal (Dattaka Mimansa, Sec. IV, placitum 
xii)i. Bachaspati Misri maintains that the passage of Vasishtha— 
“ Let not a woman either give or accept a son unless with the 
assent of her husband ”—refers only to the “ gift and not the 
adoption of a son.” According to the said author, a woman can¬ 
not, even witlf the permissioi^ of her husband, adopt a son. 

Now we have laid before our readers all the original authori¬ 
ties and commentaries on the question—Who can give a son in 
adoption ? and in our humble opinion the following deduction is 
drawn from them :—(1) that the father and mother should 
make the gift with mutual consent; (2) that the father can 
give away his minor son without the assent of the mother; 
(3) that the mother is generally incapable of making such a gift 
during the lifetime of the father without his consent; (4) that 
she, however, on her husband’s death, may give in adoption her 
minor son, and even during the lifetime of the husband, if ho 
have emigrated or entered a religious order, when the absence is 
incompatible with the interchange of letters^ by post. (Ind. 
Law Rep., Vol. II, Bom. Series, p. 377.) 

The text of Menu and Yajnyawalcya. read with the opinion 
of Devendra Bhattya, clearly suppoi’t the above theory. The 
Mitaeshara also gives the privilege to the mother after the death 
of the father. Now we would ask our readers whether there 
is any authority whatever to support the dictum of our infal¬ 
lible Macnaghten “ that a woman in Bengal and Benares can 
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neither adopt a son,* nor give away her son in adoption, without 
the permission of her husband”—(Macnaghten’s Hindoo Law, 
p. 108). Fortunately, the accute mind of Baboo Sayama Charan 
Sirkar perceived the illegality of the rule laid down by Mac- 
naghten. Baboo Sayama Charan states that what Macnaghten 
stated was not the law of Bengal (Vyavastha Darpana, English 
edition, p. 762, foot-note). At any rate, there is nothing in the 
authorities to indicate that the law laid down by our ,Rwhis is 
different for Bengal. The author of the Dattaka Chandrika, whose 
opinion prevails in Bengal in adoption questions, has, in clear 
terms, accorded to a woman the right of giving her son in 
adoption after the death of her husband. It may be argued 
that when Vasishtha ordains—“nor let a woman either give or 
accept a son unless with the assent of her lord ”—how she can 
<io so in the face of this express prohibition. In the fii-st place, 
we may disregard this prohibition as being opposed to Men'a’s 
text (vide Chap. IX, 168, and Yajnyawalcya, quoted in Dattaka 
Chandrika, placita xxxi, xxxii, Sec. I), where the father or the 
mother is declared competent to give a son in adoption. For it 
is one of the first principles of the Hindoo law laid down by 
Vrihaspati that the laws inconsistent with Menu ara not to be 
respected:— 

Now let me proceed to consider whether Vasishtha is really 
inconsistent with Menu and Yajnyawalcya. The text of 
Vashistha alluded to begins thus : “ A son formed of seminal 

“ fluids and of blood proceeds from his father and mother as an 
“ effect from its cause; both parents have power for just reasons to 
“ give, to sell, or to desert him” (Colebrooke s Digest, Bk. V, Chap. 
IV, Sec. 8, VoL II, p. 387, v. 273). Then a little after we 
find this passage*,—“ Nor let a woman either give or receive a 
son unless with the assent of her lord.” s 

In the beginning, we find both parents —^that is, father anj 

* Note,—III this Chaptur we do not cite any authorities ayniiist Miic- 
nnghten as regards the adoption of a son by a widow, as we have treated the 
subject separately. The phuase “crin neither a son “ has been put in 

simply to give Macnnghten’a opinion on tlie whole subject in his own word.s, 
and to keep the integrity of the quotation. 
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mother—have the power of giving, selling, or deserting their son, 
and a few lines after, a woman is told not to give or accept a 
son without the consent of her husbandthus we find an incon¬ 
sistency in Vasishtha himself. But he becomes veiy consistent if 
we interpret the text thus,—that a mother, after the death of the 
father, becomes competent to give, to sell, or to desert her son; but 
that a woman during the lifetime of her husband cannot exercise 
that power. By this interpretation we do not only make Vasishtha 
consistent with himself, but he becomes supported by the text of 
Menu—“ he, whom his father or mother gives to another,” &c. 
(Chaf). IX, sloka 168,Menu). The authorof the Dattaka Chandrika 
also, in clear terms, holds, though on the ground of implied consent, 
that a woman may give her sop in adoption, even without the con¬ 
sent of her husband, if he be dead, have emigrated, or entered a 
religious order: we are bound, for the sake of consistency, to in- 
t(M-])ret the term woman, as used in Vasishtha’s text, as conveying 
a meaning not including the mother after the death of the father. 
For, in the beginning of the text, we find both parents have the 
power to give, to sell, or to desert their son. What other inter- 
pretation can be put upon the term woman than that it means 
a woman during her hufihand’s lifeiime; and by this interpre¬ 
tation we preserve the meaning and force of the whole text, 
and, as I have already said, render it consistent with Menu and 
Yajnyawalcya. Now we ask our readers, whether we are bound 
to follow Macnaghten or the author of the Dattaka Chandrika, 
who has been declared by a uniform course of the rulings of the 
highest Courts of India and tho.'^e of the Privy Council to be 
paramount authority in Bengal. 

In the caseof JRa-Hpa Baiw. Bkagritha Bai (Ind. Law Eep., Vol. 
II, Bom. Series, p. 377), it has been conceded that Devendra 
Bhattya, author of the Dattaka Chandrika, accords to a widow 
’ the power of giving a son in adoption; and it*has been held that 
though a widow can give a son in adoption, yet a married woman 
cannot do so against the will, expressed or implied, of her hus¬ 
band, the father of that son, or under circumstances from which 
the husband’s dissent can be inferred. In the case of Narayan 
Bavaji v. Kana Manahar, the questton was, whether a woman 
during her husband’s lifetime could receive a son in adoption 
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without her husband’s consent; and the authorities, including the 
Dattaka Chandrika, therein cited, did clearly go to show, that a 
wife could not either give or receive a son without her husband’s 
consent; but that a widow might do so, provided she had not 
been prohibited (vide Bom. H. C. Rep,, Vol. VII, A. C. J., p. 153). 
In this case also it has been admitted that the Dattaka Chandrika 
does, in clear terms, accord to a woman the right of giving her 
son in adoption after her husband’s death or emigration, fee., as 
stated in placitum xxxi, Sec. I, Dattaka Chandrika. So it will be 
seen that, as far as Bengal is concerned, there is not a particle of 
authority to support the rule laid down by Macnaghten that a 
woman cannot give her son hi adoption. 

In the case of Dehi Doyal ami another v. Hur Hur Singh 
(Sel. Rep., Vol. IV, p. 407, new edition), these objections were 
raised against the validity of the adoption,— 

“ 1st. —That Hur Hur Singh was the only son of his father.'' 

“ 2nd. —That he was given in adoption by his mother after 
“ the death of his father without any authority for.such act. 

“3r^^.—That the prescribed ceremonies were not duly ob 
“ served at the time of the adoption. 

* 

“ These facts were not disputed by the respondent, and the 
“case was referred to the Court’s pandits for their opinion. 
“ They replied that the fact of Hur Hur Singh being an only 
“ son was sufficient to invalidate the adoption ; and the viola- 
“ tion of this law was a criminal act on the part of both giver 
“and receiver. In bar to this, the respondent filed another 
“ vyavastha, signed by very respectable pandits, from which it 
“ appeared that when a mother from the pressure of want gave 
“ her only son to another person on the special conditions that 
“her son thus given should perform the funeral rites and 
“ inherit the estates of both his natural and adoptive father, the ' 
“ adoption was valid, and the adopted son was called d^wyamu- 
“ shy ay ana. The presiding J udge, W. Gorton, decided that, though 
“there was no express evidence to the execution of a con- 
“ tract such as described by the defendant, yet that there could 
“ be no doubt of the adoption and of its having been long recog- 
“ nised, which afforded sufficient presumption of its having been 
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“legally performed. He, therefore, affirmed the decree of the 
“ City Court.” 

“ From this decision the appellant preferred a special appeal 
“ to the Sudder Dewany Adalut. The respondent, though re- 
“ peatedly summoned, failed to appear or defend his case, and 
“ the proceedings were, therefore, held in his absence. After going 
“ through the documents in the case, Mr. Sealy referred them 
“ to the^ Hindu law officers for tlieir opinion as to the legality 
“ of the adoption under the circumstances there proved. The 
“ vyavantha they gave wa.s to the following effect:—‘ It appears 
“ ‘ that Hur Hur Singh was the only son of his father, and 
“ ‘ that, after his father’s death, he was given by his mother 
“ ‘ as a daftaka son, that b»ing the meaning of the term 
‘“vas nusheen; such being the case, the adoption of Hur Hur 
“ ‘ K^ingh by Ram Newaz Ray is invalid, because the adoption 
“ ‘«of an only son is prohibited in the shastras, and because 
“ ‘ a woman is prohibited from giving her son in adoption 
“ ‘ without the permission of her husband.’ The vyavastha 
“ filed by the Respondent in tlyj Provincial Court, as confirmed by 
“ the pandits of that Court, declares, that if a woman, unable to 
“ support |icr only son, were to give him away, on condition that 
“ he should perform the funeral rites for both father and mother, 
“ such son would become dwyamushyayana. But this is in- 
“ applicable to the present case, because in all the documents there 
“ is no mention of such a stipulation, and because there is no 
“ precept in the shastras which enables a woman to give her son 
as a dwyamushyayana without authority from her husband, 
“ and no authority appears to have been given in this case.” 

I admit the correctness of the rule that an only son can¬ 
not be given in adoption, but I deny that a woman is prohibited 
from giving her son in adoption without the permission of her hus¬ 
band. The authorities cited before {viz. Menu, sloka 168, Chap. IX; 
D^ttaka Chandrika, Sec. 1, placitum xxxi; Mitaeshara, Sec. 11, 
V. 9, pp. 09, 70, 71, & 72) clearly go to show that a woman, after 
her husband's death, can, without his assent, give her son in 
adoption; and that the prohibition in Vasishtha’s text refers 
to a woman during the lifetime of her husband, i.e., a wi,fe. 1 
admit that there is no express provision in the law authorising a 
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■uddow to give her only son in adoption in the dvjyamushyayana 
form; but as the authorities cited above clearty accord to her 
the same privilege with respect to the giving of a son as given 
to a father, I think she is competent to give her only son in 
adoption in the dioyamushyayana form under the same circum¬ 
stances under which a father can give him. With regard to that 
portion of the judgment which was perhaps accepted as autho¬ 
rity by Macnaghten to support his dictum that a widow can¬ 
not give her son in adoption without the permission of her 
husband, I need only remark that it is founded on the vyavas- 
tha given according to verse 15, Sec. 1 of the Dattaka Mimansa, 
which has no application in Bengal when opposed to the Dattaka 
Chandrika. According to the former, a widow can neither give 
nor receive a son even with the previously obtained permission 
of her husband—a proposition so very singular and hard that 
no other school except that of Mltkila accepted it as a law. The 
Mitacshara was perhaps cited in the judgment in Dchi DayaVs case 
to show that an only son cannot be given. The first portion of 
the passages clearly prove the independency of the mother after 
the death of the father (Sel. Rep., Vol. IV, p. 407, but sec p. 409 ; 
Mitacshara, Chap. I, Sec. XI, pp. 69 to 72). 

Sutherland in his Synopsis extracts the following principles 
as best supported by authority :— 

1 . “ That the father may give away his minor son (of course 
one of several sons) without the assent of the mother, though 
it is more laudable that he should consult her wishes. 

2 . “ That the mother iv generally incapable of such gift 
while the father lives. 

3. “ That she, however, on her husband’s death, may give 
in adoption her minor son, and even during the life of that per¬ 
son, in case of urgent distress and necessity. A man who had 
permanently emigrated, entered a religious order, or become an 
outcaste, being civilly dead, would be regarded as virtually 
deceased.” 

It seems Sutherland has adopted the principle laid down 
in the Dattaka Chandrika (vide Sec. I, vv. 31, 32). If the 
learned translator had carefully considered the slokas 31 and 32 
in connection with verse 7, he would have seen that the prin- 
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ciple on which a mother was declared competent to give her son 
in adoption without her husband s consent, was equally applica¬ 
ble to her receiving a son. 

It is not at all unlikely that this ruling {DeM DayaVs case) 
was accepted by Macnaghten as his authority for saying that a 
woman in Bengal cannot give a son in adoption. 

A child can only be given in adoption by one who exercises 
paternal power over him; therefore it follows, that one brother 
cannot give another brother in adoption, for brothers stand in 
equality (Considerations of Hindu Law, pp. 207, 208; and 
Strange’s Manual of Hindu Law, Sec. 97), and an uncle is also 
incompetent to give a nephew in adoption—Strange’s Manual, 
Sec. 80. It has been recently lulled by the Bombay High Court 
that a brother cannot, with the permission of his father or 
mother, give in adoption another brother,— i.e., parents cannot 
delegate the authority to another person so as to validate a gift 
by him made after their death. 

It was also held that an adoption of a son self given, although 
he may at the time of gift ^be an adult, is in the present age 
{Kali Yoog) invalid— Bashitrappa Bin Baslingappa and ano¬ 
ther V. Skiblingappa Bin Ballappa (Bom. H. C. Rep., Vol. X, 
p. 268). In this case also, on the authority of the Mitacshara and 
Menu, it was held, that a valid gift in adoption could be made 
only by the natural father or mother of the son given, or by 
them both jointly. 




CHAPTER, HI. 


WHO IS TO BE ADOPTED ? 

The first rule on this point is, that no boy can be adopted to 
whose mother the adopter could not have been married, and, 
according to this rule, daughter’s sons and sister’s sons are not 
fit to be adopted, for the adoptive father could not marry hi.s own 
daughter or sister. But the rule seems to have been quite mis¬ 
understood in Digamhari Dehya v. Taramony (Macnaghten’s Con¬ 
siderations of Hindu Law, p. 170; E-attigan on Adoption, p. l42). 
In this case it seems to have been held, as it appears from Mr. 
Rattigan’s work, that the adoption by a Brahmin widow of her 
uncle’s son was considered invalid- by the Supreme Court of Cal¬ 
cutta, on the ground that she could not be his mother unin- 
cestuously. Mr. Rattigan says, that the same principle was 
followed in the cases noted below.* 

The rule laid down by the Supreme Court is clearly wrong. 
It needs to be seen only whether the adoptive father could 
marry the boy’s mother while she was in an unmarried state'. 
The fact that the adoptive mother could not be mamed to the 
man who gives the boy in jfdoption, is no legal bar to adoption. 
But according to the autlior of the Dattaka Mimansa, the 
adoption of a brother’s son by a sister, or a sister’s son by a 
brother, cannot take place—Dattaka Mimansa, Sec. II, v. 34, 
and Sec. V, v. *17; ,Vyavastha Darpana, p. 832. No one can 
deny the correctness of the second proposition, viz., a sif^ter’s 
son cannot be adopted by a brother; but I have much doubt as 
to the legality of the first proposition, viz., a brother’s son can¬ 
not be adopted by a sister. 

* Kora Safihnr Tagore v. B. B. Manni, Efist’s Notes, (Jase 20; Morloy’s 
Digest, 18; Lakhi Nath Rai Kalcyah v. Bhiimo Bui, N. W. P., Vol. Vll, 
441, 443. 
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It must be remembered that when a woman adopts a son she 
does so as the representative of her husband. Could there be 
any legal bar for the husband of the sister to marry her brother’s 
wife while she was in her unmarried state ? at any rate the first 
proposition does not copie within the first prohibition, so it 
appears the learned author assigned a special reason for it,— 
•vide Sec. II, v, 34. 

Like brothers, a sister can adopt her uterine sister’s son (Dat- 
taka Miraansa, Sec. IV, v. 34). 

A brother-in-law (salak, can also be adopted, for during 

the virginity of his mother, she could be married to the man 
who married her own daughter. As an instance of this, I need 
only cite the case of the late Maharajah of Burdwan. The late 
Maharajah Mahatap Chand was adopted by either Maharajah 
Tej Chandra himself, or by one of his wives. This Maharajah, 
Ttj Chandra, previous to Mahatap Chand’s adoption, was married 
to the famous Rani Basanta ICumari, a sister of the late lament¬ 


ed Maharajah. The rule has been correctly understood in this 
spirit in the*case of Mirna^ Mayi Dehya v. Bijoy Krishna 
Goshami (W. R., Sp. No., p. 121). There the question was, 
whether the adoption of a grand-nephew was valid, and the 
Calcutta High Court held that there could be no reason whatever 
why the respondents should not have lawfully married his 
nephew’s wife, the mother of the adoptive boy, previous to her 
marriage with the boy’s father (W. R., Sp. No., p. 122). 

The rule regarding the* adoption of a sister’s son does not 

• Fi* Dattaka Mi. ^PP’^ ^0 . Sudras* (W. R., Vol. XII 

matiHa, Sec. 11, v. 74; p. 356) ; neither does it apply to the kri- 
Divttiika Clmndriica, j • i* ^ i i .• 

Sec. I, V. 17; Vya - lorm 01 adoption, nor to the adoption 

viistlia D a r p a It a , of a sister’s son by a vaishya caste,— i. e., 

33 2a 

^ one of the three superior tribes. The adop¬ 

tion of a sister’s son by a vaishya caste was upheld by the Privy 
Council— vide Mamlmga Pillai v. Bada Sib Pillai (Moore’s 
Ind. App., Vol. ix, p. 506). The Bombay High Court, following, 
the above Privy Council ruling, has held, that the adoption of a 
Sister’s son by a Hindoo of the vaishya caste is vslid—Qana 
Patrav Vireshver v. Vithoba Khandappa (Bom. H. C. Rep.,. 
Vol. IV, p. 130, A: , C. J.; see also Jivani Bhai y. Jivvu Bhai 
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(Mad. H. C. Rep., Vol. II, p. 462), where the Court has 
expressed a strong opinion that the adoption of the son of a 
person whom the adopter could not have married, is invalid 
according to Hindoo law. 

In the well-known case of Narasammai v, Bala Rama Charlu 
(Mad. H. C. Rep., Vol. I, p. 420), Mr. Justice Hollway of the Madras 
High Court went thoroughly into this question, and held, on the 
authority of the Dattaka Chandrika and Dattaka Mimansa, 
that the daughter’s son cannot be legally adopted unless it be 
shown that, in the country of the parties, that law has been 
modified by custom which has received judicial recognization. 
The Court also remarked,—“ In our judgment no custom, how 
“ long so ever continued, which has never been judicially recog- 
“ nized, can be permitted to prevail against distinct authority.” 

It has been recently held by the Bombay High Court, that “ it 
“ is a general rule and fundamental principle amongst Brahmins, 
“ Kshatriyas, and Vaishyas, that they are absolutely prohibited 
“ from adopting a daughter’s or sister’s son, or son of any other 
" woman by reason of propinquity; the burden of proving 

special custom to the contrary amongst any member of these 
“ three regenerate classes, prevalent either in their caste or in a 
“ particular locality, lies upon him who avers the existence of 
“ that custom.”— Gopal Narhar Safray v. Hanamont Gunesh 
Safray (Ind. Law Rep., Bom. Series, Vol. Ill, p. 273).* But 
a sudra is competent to adopt a sister’s son (Dattaka Mimansa, 
Sec. II, pi. 74 & 91; Dattaka Chandrika, Sec. I, v. 17). 

In the case of Gopalayan- v. Raghu Patiyan (Mad. H. C. 
Rep., Vol. VII, p. 250), the question was, whether a Brahmin 
could legally adopt his sister’s son. In this case an issue was 
raised by the High Court to this effect, whether the conduct of 
the plaintiff, and ^hat of the members of his family, been such 

* The following authorities are referred to in this case: — Strafige’s 
Hindu Law, Vol. II, pp. 100, 101 ; Moore’s lud. App., Vol. IX, p. 506; S. C., 
Cal. w. 11., Vol. I, P. C., p. 25; Morley’s Dig. (1850), Vol. Ill, Tit. 
Adoption, p. 58 ; S. C., Macnaghten's Considerations of Hindu Law, p. 167; 
Hurley’s Dig. (1850), Vol. IV, Tit. Adoption, p. 61; S. C., 8. D. A. Rep., 
Vol. VI, p. 192. See Bom. JL C. Rep., Vol. IV, S. C. D., 130; Bor. 
Rep., Vol. II, p. 83; Strange’s Hindu Law, p. 83; Suth. Sy*nop., Hd. II; 
Stokes’s Hindu Law, p. 664; Mad. H. C. R., Vol. I, 420. 
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as to render it inequitable for him to set up, as against the 
present defendant, the rule of law upon which he now insists. 
The Civil Judge, to whom the case seems to have been remanded 
to make an enquiry and give his opinion in this issue, found, that 
there had been a long course of acquiescence by all the members 
of the family, the plaintiff included, in the validity of the son- 
ship asserted. The High Court, thereupon, held, that although 
the adoption was invalid and inadequate of itself to create a 
communion, that communion had been created by the course of 
conduct of the plaintiff and his family, coupled with the defend¬ 
ant’s change. 

In’the case of Sadashiv Mcn'eshvar Ghate v. Ilari Moreshvar 
Gliate (Bom. H. C. Rep., Vol.«XI, p. 190), where the defendant 
actively participated in the adoption of the plaintiff by the 
defendant’s brother, and by many acts signified to the plaintiff 
and to his adopting father the defendant’s complete acquiescence 
in the adoption, and thereby encouraged the plaintiff, who was 
an adult, to assent to such adoption, and allowed the adopting 
father to die* in the belief .that the adoption was valid, and 
finally concurred in the performance by the plaintiff of the 
funeral ceremonies of his adopting father,—the Bombay High Court 
held, that the defendant was estopped from disputing the validity 
of the adoption. In this case the defendant, among other objec¬ 
tions, pleaded that the upanayan and marriage ceremony of the 
plaintiff, having taken place in the family of his natural father 
before the alleged adoption, the adoption was invalid, but the 
Court expressed no opinion on thisk point. See also S. A. 50 of 
1873, Chintu v. Dhandu, 6th August, 1873; Anandrav Sivajee v. 
Gonesh Eshvant Eolcil (Bom. H. C. Rep., Vol. VII, Appx. xxxiii) ; 
Gooroo Pvaaanna ISingh v. Nil Madhah Singh (W, R., 
Vol. XXI, 84). 

In the Dattaka Mimansa, the period fixed beyond which 
adoption cannot take place, is the age of five years, and, if the 
ceremony of tonsure has been performed within that period in 
the family of the natural father, the son so adopted cannot be¬ 
come a dattaka in the ordinary form, but must be considered an 
anitya dwifamushyayana. Jagannatlia, on the authority of the 
Kallika Purana, also maintained that a boy exceeding the age 
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of five years could not be adopted in the dattaka form. A boy, 
therefore, being received under the age of five years, is in law 
the true son of the adopter (Colebrooke’s Dig., Vol. II, Bk. V, 
Chap. IV, Sec. VIII, p. 393, and see also the passage of the 
Kalliaka Purana, p. 329, which forbids the adoption of a boy 
exceeding the age of five years). 

Pandit Isvar Chandra Bidydsdgar has also stated in his book 
on widow marriage that, before the receiving of the Dattaka 
Chandrika as an authority in Bengal, it was necessary for all 
the Hindoos to adopt a son under the age of five years, and to 
perform the tonsure ceremony in the adoptive father s family; 
and I think every Hindoo can bear witness to the fact that 
until this dictum was disturbed* by our English Courts, all of 
them thought it to be the law, and even now every Hindoo wish¬ 
ing to adopt would prefer to adopt a boy under five years. 
■See “The Hindoo Widow* Marriage,” Bengali edition, pp. 185 & 186. 

In the case of KiH Narayan, appellant (Sel. Rep., Vol. I, new 
edn., p. 213), it was held that the adoption of a boy exceeding the 
age of five years, the boy adopted^ not having been previously 
initiated in the family of his natural father, is legal. The point 
was referred to the Zilla Court Pandit, who gave an opinion that “ a 
boy who is under five years of age, and whose head has not been 
«haved with the usual formalities in his own father s family, is 
the fittest for selection; but that if he be above the age of five 
years, and the proper ceremony of tonsure be performed in the 
family of the adopter, the selection is, indeed, improper, but that 
the adoption is valid.” It sooms, according to this ruling even, 
the ceremony of tonsure was considered necessary to be per¬ 
formed in the family of the adopter; but I think now tonsure is 
not'considered as a bar to adoption, the three superior tribes are 
adopted before tlje age of upanayan, and sudras before mar- 
Hage. It was ruled by the late Supreme Court of Bengal, fliat 
the fact of tonsure having been performed in the natural family 
creates no bar to a valid adoption— Srimati Jaymani Dasi v. 
S^dmati Shiba Sundari Dasi (Fulton, Vol. 1,75). So also in Bam 
Kishore AcJiarji Chowdry v. Bhuvan Mayt Debya Chowdhurany 
*(7th March, 1859, S. D. R., 229), it was held, that although the 
plaintiff was near twelve'years of age at the time of his adoption. 
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and the ceremony of tonsure had been performed in his natural 
family, yet, as he had not been invested with the sacred thread pre-, 
vious to his adoption, the adoption was valid. In this case, how¬ 
ever, the boy was the nephew of his adoptive father, and the Court 
proceeded, on the authority of the case of the Rajah of Tanjore 
(Morley’s Dig., Vol. I, pp. 22, 87), in which it was laid down that 
“ an adoption is good, though the adopted should have passed 
his fifth year at the time of adoption, and have undergone the 
ceremony of tonsure, provided he be a sagotra, —that is, descended 
in a direct male line from a common male ancestor.” Sutherland 
is also of opinion that the adoption of a boy exceeding the age 
of five years is not invalid. The authenticity of the passage in 
the Kallika Purana is disputed by some and disregarded by. 
others, as inconsistent with the general spirit of the law of 
adoption, and is considered as binding only on the conscience 
of the pious Hindoos and not sufficient to invalidate the adoption. 

It is (^uite certain, however, that a boy invested with the 
sacred thread becomes absolutely incapable for adoption, and 
this ceremony may be postponed in the case of a Brahmin to 
IG years after the date of conception, 22 years after the same 
date in the case of a Kshatriya, and 21 years in that of a Vaishya 
(Macnaghten’s Hindu Law, p. 76 ; Sutherland’s Synopsis, Head II, 
p. 217)— Ranee Sihagamy Nackiar v. Strimathu Heraniah 
Gurhah, in which the Madras Sudder Adalut held, that a child 
could be adopted from the twelfth day after his birth to the day of 
upanayan; see also the case reported in Mad. H. C. Rep., Vol. Ill, 
p. 28, where it was held, that the ■^eight of authority is against 
the validity of the adoption of one upon whom the upanayana 
has been already performed. 

In the case of sudras, adoption can take place at any time 
before marriage— Srimati Jaymani Dasi v. Siba Sundari Dasi 
• (Fulton, Vol. 1,15); Ranee Nitra Dayee v. Rhol^a Nath (S. D. Repj 
for* 1853, p. 533) ; Chitticolum Prasanna Venkatachila Reddiar 
V. Cheli Colum Muda Venlcatachilla (case No. 7 of 1823,1st Dec., 
M. S. A., 406). See also Strange’s Hindu Law, p. 91; Vyavastha 
Darpana, pp. 856, 862; and Macnaghten’s Principles of Hindu 
Law, p. 75. This rule of Hindoo law, Vhich required a sudra tq 
remain unmarried in order to be fit for adoption by another. 
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has been relaxed in Western India in the case of sagotra 
adoption. 

“ According to the Hindoo law obtaining in Western India, 
the adoption of a audra, who is married at the time of his adop¬ 
tion, is not invalid if the adopted person be a sagotra (of the 
same family) of the person adopting. Vide Nathaji Krishnaji v. 
Hari Jogaji (Bom. H. G. Hep., Vol. VIII, p. 67, A. C. J.) 

In the case of Raji Vyan Katrab Anandrav Nimhalhar v. 
Jaye Ventrav bin Malhanrab Ranadive (Bom. H. C. Kep., 
Vol. IV, p. 191, A. C. J.), it was held, that the adoption by a 
Hindoo widow of an only son of an advanced age, if valid in 
every other respect, could not be declared invalid on the ground 
of age. “ If the adopted be not a proper person, the sin lies on 
the giver and the receiver alone ; but the adoption must stand,” 
In this case the adopted son was already married at the time of 
adoption. 

We find in Macnaghten’s Hindu Law that the part}'^ to be 
adopted should neither be the only nor the eldest son, nor an elder 
relation such as the paternal or maternal uncle ; that he should 
be of the same tribe as the adopting party. This is no doubt 
consistent with the Hindoo law. (Dattaka Chandrika, Sec. 1, 
placita 27, 29; Dattaka Mimansa, Sec. 2, placita 38.) So an 
only son must not be given nor accepted, for Vasishtha ordains: 
“ Let no man give or accept an only son ; nor, though a numerous 
progeny exists, should an eldest son be given, for he chiefiy 
fulfils the office of a son ” (Mitacshara, Chap. I, Sec. XI, p. 73). 
An only son cannot become absolutely an adopted son, but he may 
be affiliated &SAdwyamushyayana, or son of two fathers, for fear 
of extinction of lineage to the natural father does not exist; vide 
Sutherland’s Synopsis, Head II, and the authority there cited— 
" By no man having an only son is the gift of a son to be ever made ” 
(Sanouca cited in pi. 29, Dattaka Chandrika, Sec. 1); “ by a man 
having several sons, such gift is to be anxiously made,” the same 
person cannot be adopted by more than one individual except 
in the case of one nephew by several uncles, whole brothers of 
his natural father; Sutherland’s Synopsis, Head II. In spite of 
the express prohibition as to the adoption of an only son, there 
seems to be a great difference of opinion between the different 
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'High Courts. We have seen the Bombay High Court has held 
the adoption of an only son to be valid. 

The Punjab Chief Court has also upheld the adoption of an 
only son— Makhan Lai v. Musst Sukheya (Punjab Record, Vol. V, 
p. 56j. In this case there was difference of opinion as to the 
validity of adoption according to the Hindoo law, but the adop¬ 
tion was declared valid, because the general custom of the 
country sanctioned such adoption. 

There are several cases decided by the Madras High Court 
upholding the adoption of an only son— Chinna Qaundan and 
others v. Kumara Gaundan (Mad. H. C. Rep., Vol. I, p. 54), 
and V. Singama v. Binja Muri Benkatu, Charli (Mad. H. C. 
Rep., Vol. IV, p. 165). • 

In the case of Chinna Qaundan H. C. Rep., Vol. I, p. 54), 
Scotland, C. J., discussed the question as follows :—“ This is a 
“ short point on which we may clearly come to a conclusion. Two 
“ questions are raised—First, did this adoption in point of fact 
“ take place ? Secondly, if so, was it valid in point of law ? 
“ It is admitted that the first question must be answered in the 
“ affirmative. Then as to the second, the only authority pro- 
“ duced is a passage from Mr. Justice Strange’s Manual of Hindu 
“ Law. Everything found in that book is undoubtedly deserving 
“ of much respect; but it must be observed that the passage in 
“ question is not supported by any cited authority, and on 
“ perusing it attentively, it is, I think, clear, that the learned 
“ author must have been dealing with religious considerations 
“ strictly, and that when he says thafr the adoption of an only 
soi» is ‘ void,’ he means void from the orthodox theological 
“ point of view of the shastras and commentaries, and as 
“ being likely in Hindu belief to entail painful consequences in 
“‘PwC , 

“ ^ut we are here to decide on temporal rights, not to con- 
“ sider such spiritual liabilities; and the application of the 
“ maxim/aciitm to such,a point as the present, is wise I 

“ think, and justified by many authorities, which quite preclude 
“ our giving effect to the conclusion ^stated in Mr. Justice 
“ Strange’s JiJ^ual.. 

“ ‘ The result of all the authorities,’ says Sir Thomas Strange 

. * 5 
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“ (Hindu Law, p. 185),' is, that the selection is finally a matter of 
“ ‘ conscience and discretion with the adopter, not of absolute 
“ * prescription, rendering invalid an adoption of one, not being 
" * precisely him, who on spiritual considerations ought to have 
‘ been preferred.’ And again, with regard to both these prohibi- 
“ tions respecting an eldest and an only son, where they most 
‘‘ strictly apply, they are directory only; and an adoption of 
either, however blameable in the giver, would, nevertheless, to 
“ every legal purpose, be good according to the maxim of the 
“ Civil law, prevailing, perhaps, in no code more than in that 

V* 

“ of the Hindoos, facturru valet quod JieH non dehuit (Hindu 
“ Law, p. 187). Then, there is the case of Veeraper Mall Pillay v. 

Narrain Pillay, with those of the Rajah of Tanjore, Aruna 
“ Chalum Pillay v. Ayyasami Pillay; Nwndram v. Kashee 
** Pandi (S. D. A., Vol. Ill, p. 70; Sel. Rep., Vol. Ill, p. 310);* 
“ Hrimuttee Jaymanee Pasi v. Sihasundairi Dasi, all of which 
are noted in the first volume of Morley’s Dig., p. 17, and all of 
“ which support Sir Thomas Strange’s doctrine. 

r 

“ Referring to Mr. Justice Strange’s argument, I may observe 
“ that it rests on the assumption that it is the birth or adoption 
of the son that delivers the natural or adoptive father from the 
** danger of ‘ Put.’ But surely this is erroneous. It is the son’s 
performance of his father’s exequial rites, not his birth or 
“ adoption, that delivers the father from the danger in question. 
“ Would the father, after the birth or adoption of a son, be consi- 
“ dered safe from * Put,’ if those rites were not performed, owing 
“ to the son’s death, his loss* of caste, or for any other reasons. 
“ If the mere birth of a son were all that was required, it would 
“ hardly be laid down, as it is (Dattaka Chandrika, 1, 5), that on 
" the death of such son the affiliation of another is indispensable. 
“ Adoption take? place according to Atri (Dattaka Chandrika, 
•‘1,3) * for the sake of the funeral cake, water, and sqlemn 
“ rites,’ and according to Menu (ibid and Dattaka Mimansa, 1, 9) 
^ for these objects and also for the eelebrity of the adoptive 


* Note .—I do not reaUj understand how the principle laid down in 
Ntinda Rom'* case (Sel Rep., Yol. Ill, p. 310) can supporti the proposition 
fiiat the adoption of an pidjr son is not invalid. 
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** father’s name. But not for the sake of the supposed efficacy 
of the mere act of adoption. If, then, the saving virtue lies 
" solely in the performance of the exequial rites, Mr. Justice 
“ Strange’s doctrine of the total expenditure on the natural 
“ father of the efficacy of his son’s birth, does not seem to 
“ warrant his conclusion. The adopted son may well perform 
“ his adoptive father’s rites, and in certain cases it appears, when 
“ he is a dwyamuskyayana, those of his natural father also. 
“ It cannot then be said that the adoption ‘ fails in its essen- 
" tial use,’ and is for this case void. I may remark that the 
hostility shown in the shastras to the adoption of an only son 
" aros'e probably from other than mere religious considerations. 
" The true reason, perhaps, is furnished by Jagannatha, who lays 
“ down the law thus :—‘ Let no man accept an only son, because 
“ ‘ he should not do that whereby the family of the natural father 
“ ‘ becomes extinct,’ but this, he goes on to say, ‘ does not in- 
' validate the adoption of such a son actually given to him.’ ” 

“ On the whole the case is concluded by authority; but I 
“ must say, wi£h all possible respect for Mr. Justice Strange, that 
“ upon principle and reason I should have felt myself bound to 
decide the point in the same way” (Mad. H. C. Rep., Vol. I, 
pp. 54 to 58). On the Bengal side we also find some decisions 
upholding the adoption of an only son. 

In the case of SHmati Joymoni Dost v. Srimati Siba Sundnri 
Dasi (Fulton, Vol. I, p. 75), Sir Edward Ryan, the Chief Justice 
of the Calcutta Supreme Court, remarked as follows ;—“ On the 
“ first point, the adoption of an only son is no doubt blameable by 
“ Hindoo law, but when done it is valid.” Again in Muast Tikdey 
v. Lola Hari Led (15th March, 1864), decided by the Bengal 
High Court, Raikes, J., observes:—“ That though it is allow- 
ed that the father should not give up his eldest or his only son 
“for ^adoption by another, we are not shown any reliable authority 
“ on the illegality of such selection when once made and acted 
“ upon.” 

I have not seen the whole of this case, Mr. Rattigan refers it 
to page 133 of the Special Number of the Weekly Reporter, where 
I did not find it {vide Rattigan, pp. 46 and 47), If the Calcutta 
High Court had taken the trouble of seeing the Dattaka Chandrika 
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and Dattaka Mimansa, and the case reported in VoL III Sel. Rep., 
p. 310— Nanda Mam v. Kashee Pandy —it could have seen that > 
the adoption of an only son is absolutely void according to 
Hindoo law. See also Debi Dayal v. Har Har Singh (Sel. Rep., 
Vol. IV, p. 407). In the former it was held, on the authority of 
the Dattaka Chandrika, Dattaka Mimansa, and Vasishtha, there 
cited, that, according to the law as current in Behar, an only son 
could not be given or received in the dattaka form of adoption 
(Sel. Rep., Vol. Ill, new edition, p. 310). The case in Vol. IV 
Sel. Rep., p. 407, also supports the above principle. Some of the 
vyavasthas in this case show that a woman in time of distress 
can give her only son in adoption in the dwyamushyayana 
form. 

Sir Thomas Strange is of opinion that “ the prohibitions res¬ 
pecting the adoption of an eldest or only son; where they 
most strictly apply, are directory only; and adoption of either, 
however blameable in the giver, would, nevertheless, to every 
legal purpose be good.” (Vol. I, p. 81.) 

Macnaghten, after prohibiting the adoption of an only son 
as already stated (pp. 73,74), subjoins a foot-note {vide Macnagh- 
ten’s Hindu Law, p. 74, foot-note), to the effect, “ that this is an 
“injunction rather against the giving than the receiving of an 
“ only or elder son in adoption, and the transfer having been once 
“ made it cannot be annulled.” 

In the case of Rajah Upeyidra Lai v. Srimati Rani 
Prasanna Mayi (Ben. Law Rep., 'V ol. I, p. 221, S. C. J.), late 
Justice Dwarka Nath Mittev held, that the adoption of an only 
son is clearly illegal according to Hindoo law; he entirely 
djssented from the Madras case, and remarked :—“ It appears 
“ that the plaintiff was the only son of his natural father, 

“ and the adoption of an only son is contrary to the Hindu law. 

“ The title set up by the plaintiff* must necessarily fail, thafr, the 
“ adoption of an only son is prohibited by Hindu shastras, is 
“ beyond all controversy. The leading authorities on the subject 
“ are unanimous in declaring that such an adoption should never 
“ be made.” 

r 

The learned Judge then cites the verses from t|;ie works of 
authority, and then proceeds—“The passages cited above are 
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“ sufficient to show that the adoption of an only son is forbidden 
“ by the Hindu law. It has been said that the prohibition con- 
“ tained in these passages amounts to nothing more than a mere 
“ religious injunction, and that the violation of such an injunc- 
“ tion cannot invalidate the adoption after it has once taken 
“ place. We are of opinion that this construction is not sound. It 
“ is to be remembered that the institution of adoption as it 
“ exists among the Hindus is essentially a religious institu- 
“ tion. It originated chiefly, if not wholly, from motives of reli- 
“ gion, and an act of adoption is to all intents and purposes a 
“ religious act, but one of such a nature that its religious and 
“ temporal aspects are wholly inseparable, ‘ By a man destitute of 
“ ‘ a male issue only,’ says Menu, ‘ must the substitute for a son of 
“ ‘ some description always be anxiously adopted for the sake of 
‘ the funeral cake, water, and solemn rites ? ’ It is clear, therefore, 

“ that the subject of adoption is inseparable from the Hindu 
“ religion itself, and all distinction between religious and legal 
“ injunctions must be necessarily inapplicable to it. Suppose for 
instance that*a son has been adopted by a childless widow without 
“ the permission of her husband; the prohibition against such an 
“ adoption is contained in the following passage:—‘ Let not a 
“ ‘ woman either give or receive a son in adoption unless with the 
" ‘ assent of her husband.’ Can it be said that such an adoption 
“ would be valid in law ? It will be observed that the language 
“ employed in the preceding text is precisely similar to that em- 
“ ployed in the text prohiffiting the adoption of an only son, and 
“ it would be difficult to suggest «a reason why an adoption 
“ invalidated in the one case for temporal purposes, upon con- 
siderations arising out of the religious view of the matter, 
should not be equally invalidated in the other case upon simi- 
“ lar ground; one of the essential requisites of a valid adoption 
“ is^ that the gift should be made by a competent pei-son, and 
“ the Hindu law distinctly says, that the father of an only son 
“ has no such absolute dominion over that son as to make him 
“ the subject of a sale or gift (see text of Vishnu quoted in 
“ V. 5, Sec. IV of the Dattaka Mimansa). Such a gift, therefore, 
“ would be^as much invalid as a gift made by the mother of the 
“ child without Ihe consent of the father. It is to be borne in 
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** mind that the prohibition in question is applicable to the giver 
as well as to the receiver, and both parties are threatened with 
” the offence of ‘ extinction of lineage ’ in case of violation. 

Now, the perpetuation of lineage is the chief object of adoption 
“ under the Hindu law; and if the adoptive father incurs the 
offence of * extinction of lineage ’ by adopting a child who is 
“ the only son of his father, the object of the adoption necessa- 
“ rily fails. It is true that the doctrine of factum valet is to a 
“ certain extent recognized by the lawyers of the Bengal school, 
" but if we were to extend the application of this doctrine to the 
law of adoption, every adoption, when it has once taken place, 
" will be, as a matter of course, good and valid, however grossly 
“ the injunctions of the Hindu skctstras might have been violated 
“ by the parties concerned in it. The case of Chinna Gaundan 
“ V. Kumara Gaundan (reported in Vol. I Stoke’s Rep., p. 54) 
" is no doubt in favor of the appellant; but, for the reasons stated 
“above, we are unable to concur with the learned Judges who 
“ decided that case. On the other hand, we find two cases in our 
“ own presidency, which are directly in favor ot the view we 
“ have taken, and what is of still greater importance, both of 
“ these have been cited with approbation by Sir W. Macnaghten 
“ himself. The first case is reported in p. 178, Vol. II of his work 
“ on the Hindu law, and the second is to be found in p. 179 of 
“ the same volume. We may also observe that the learned 
“ translator of the Dattaka Chandrika and the Dattaka Mimansa 
“ is of the same opinion.” 

In the case of Gakulananda Das v. Mussamat Amadayy, it 
was also held, that an only son cannot be adopted except by his 
father’s brother, in which case he becomes dwyamushyayana 
(W. R., Vol. XXIII, p. 340; see also W. R., Vol. X, p. 347). The 
former ruling is no doubt consistent with the principle laid down 
by Sutherland in his Synopsis, Head II, where he distinctly holds 
that an only son cannot become an absolute adopted son, but he 
may be affiliated as dwyamushyayana^ see p. 180, and the author¬ 
ity there cited. Mr. Rattigan, in his work on adoption, impeaches 
the correctness of Justice Mitter’s judgment, and holds that the 
prohibition with regard to the adoption of an only son is simply 
binding upon the conscience of the pious Hindoos. But, as fia,r as 
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Bengal is concerned, the question seems to be authoritatively 
settled by a recent learned decision of the Calcutta High 
Court. 

Justice Markby, after reviewing all the authorities on the 
subject, distinctly held that the adoption of an only son is 
invalid according to the Bengal school of the Hindoo law, and 
the prohibition applies as well to sudras as to the higher 
castes— Manik Chandra Dutt v. Bhagavati Dasi (Ind. Law Rep., 
Vol. Ill, Cal. Series, pp. 443 to 463). In this case an attempt 
was made to show that the prohibition does not apply to the case 
of tlie sudras, and with regard to this argument the Court 
remar^ked,—^“No reason was given for excepting sudras from 
“ the rule, and the principle upen which the rule is based, viz., 
" that a man shall not be allowed to extinguish hia lineage to 
“ the detriment, not only of himself, but of his ancestors, appa- 
“ rently applies just as strongly to sudras as to other Hindus.” 

The reasons assigned by Ju-stices Markby and Mitter for 
invalidating the adoption of an only son in Bengal, where the 
doctrine of factum valet is so often resorted to, d fortiori apply 
to other schools of Hindoo law, where the said doctrine was 
never heard to have been applied by any commentators on 
Hindoo law.* 

As to the adoption of an eldest son, we find in the Mitacshara 
that an eldest son should not be given, “ nor, though a numerous 
“ progeny exists, should an eldest son be given, for he chiefly 
“ fulfils the ofiice of a son as is shown by the following text:— 
“ ' By the eldest son as soon as bom*, a man becomes the father 
“ of male issue.’” Perhaps it is known to every Hindoo that a very 
superior efficacy is attached to the pinda given by an eldest 
son, and for this reason he was entitled to a larger share of the 
j>aternal property: although it is stated in the^commentaries on 
theJHindoo law that this rule does not obtain in the present 
Kali Yoog, but still do we not find veiy often eldest brothers 

* Jagannatlia holda, that the adoption of an only son does not invalidate 
the adoption (see Coiebrooke’s Dig., Vol. IT, pp. 387, 388), but Jagan- 
natbu's opinion cannot prevail over that of Dii4itaka Cbiindrika and Dattaka 
Mimansa, I may add^ of Vasishtha and the whole Hindoo law, and prevalent 
eustoiu. 
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claiming, and sometimes getting, a share a little more than his 
legal share of the paternal property by the consent of his 
younger brothers. Go and enquire of the Hindoos from Sylhet 
to Cashmere, and from the Himalaya to Cape Comorin, whether 
an eldest son can be given in adoption; they will all in one voice 
declare that such an adoption is invalid. In the presence of 
such a strong feeling against such adoption, we find Justice 
Markby holding that the prohibition with regard to the adop¬ 
tion of an eldest son, where there are several sons, is “ admoni- 
tary and not mandatory,” or, in other words, it was held that 
the adoption of an eldest son, where there are several sons’ was 
not invalid by Hindoo law —Janald Debya v. Gopal Acharji 
(Ind. Law Rep., Vol. II, Cal. Series, pp. 365 to 374). 

Assuming that a person is in other respects competent to adopt, 
is he subject to any or what restriction in making the selection 
of a child ? The law on this subject is laid down in the Dattaka 
Mimansa, slokas 28th, 29th, 30th, 31st, and the 67th of the 
2nd section, and the 10th, 11th, 12th, 20th, 21st, 22nd, 27th, 
and 28th slokas of the 1st section of the Dattaka Chandrika. 
They are as follows :— 

“ Now amongst near sapiridas, kinsmen of the same general family, 
“ a brother’s son only must be affiliated; and this doctrine is recog- 
“ nized also by Vijyaneshwara”—(Dattaka Mimansa, Sec. II, sloka 
“ 28). 

“ By the position, that a brother’s son only must be affiliated, it is 
“ meant that the son of a whole brother (roly must be affiliated. Menu 
"declares this,—‘If one among brothers of the whole blood (ekajata) 
" be possessed'of male issue (putravan), Menu pronounces that they 
" ail are fathers of the same by means of that sou’ ”—(Dattaka Mimansa, 
Sec. II, sloka 29; see also Menu, 162, Chap. IX). 

In *thi8 text, the state of brothers as adoptive fathers being pro¬ 
pounded, their incapacity to the objects of adoption follows—(Dattaka 
Mimansa, Sec. II, sloka 30). • 

" ‘ Of the whole blood.’ By this expression, it appears that this condi- 
" tion of adoptive fathers, alluded to, applies to those only begotten 
‘‘by the same father or the same mother, not to such as are 
“bom of a different father or mother”—(Dattaka Mimansa, Sec. II, 
sloka 31). 

"Hence it is settled point that amongst near sapindaa or other 
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kinsmen of the same general family, a brother’s son only must be 
** affiliated; and therefore by being adopted the brother’s sons and 
“ other kinsmen are first in participating in the estate and funeral 
oblation; but not being adopted, they hold their respective places 
“ (in the order of heirs)”—(Dattaka Miraansa, Sec. II, sloka 67). 

“ The rules relative to the adopted son are now propounded. On this 
“ subject, Sanouca ordains,—‘ The adoption of a son by any Brahmana 
'‘must be made from amongst sapindas or kinsmen connected by 
" oblation of food ; or on failure of these, an “ asapindas,” or one not 
“so connected ; otherwise let him not adopt’ ”—(Dattaka Chaiidrika, 
Sec. t sloka 10, p. 131). 

“ Here, since it is mentioned generally ' from amongst sapindas, it 
“is meant from such, both of the same or different general family; 
“ and accordingly on default of a * sapinda' kinsman, one belonging 
“ to the same general family, and failing this latter, a person even of 
“ a different general family are to be adopted. Sakala declares thus,— 
“ ‘ Let one of a regenerate tribe destitute of male issue, on that account 
“adopt as a son the offspring of a sapinda" relation particularly, or 
“ also next to him, one born in the same general family. If such exist 
“ not, let him adopt one born in another family, except a daughter’s sou 
“ and a sister’s son and the son of the mother’s sister ’ ”—(Dattaka 
Chandrika, Sec. I, sloka 11, p. 132). 

“ Otherwise, ‘Let him not adopt.' By this, a given son being other 
“ than a Brahmana, a Khatriya, and so forth, in short of a different 
“class, is excluded. Thus Menu declares, ‘he is called a son given, 
“ ‘ whom his father or mother affectionately gives as a son being alike 
“ ‘ and in a time of distress, ccgifirming the gift with water ’ ”—(Dattaka 
Chandrika, Sec. I, sloka 12, p. 132). 

“In respect, however, to this subject (it is to be observed that) 
“ where a brother’s son may exist amongst near kinsmen, he only is 
to be adopted. Thus Menu ordains :—‘ If one among brothers of 
“ ‘ the whole blood be possessed of male issue,’ Menu pronounces 
“ ‘ that they all are fathers of the same by meensjjf that son.’ Vri- 
“ha^hpati (also):—‘If there are several brothers, the sons of one 
“ ‘ man by the same mother, or a sou being born to one even of them, 
“ ‘ all of them are declared to be fathers of male issue.’ Under these 
“ two texts, if a brother’s son is in any manner capable of being a 
“ substitute, it is inferred that another is not to be adopted ”—(Dattaka 
Chandrika, Sec. I, sloka 20 ). * 

“ ‘ Offspring must be produced.’ This precept is peremptory. In 
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“ some manner or another it must be complied with.* Since the 
“representation of the filial relation here (contemplated) obtains in 
“ the brother’s son, the effects thereof, viz., the oblation of water and 
“ the like, and exemption from exclusion from heaven, would be accom- 
“ plished (by his existence); hence there can be no^ occasion to 
“ proceed in the retainment of the same ; consequently a brother’s son, 
“though unadopted, is.filially related in conformity with the texts of 

Vrihat Parasara, —‘ Let the nephew of a paternal uncle, destitute of 
“ ‘ male issue, be his sou; he only should perform his obsequies of 
“‘the funeral repast, and of oblations of food and of water;’ hence 
“ a brother’s son existing, no affiliation (of him or another) as given, 
“and so forth, takes place”—(Dattaka Chaudrika, Sec. I, sloka 21, 
pp. 134 to 135). 

“ This is not to be argued, for although by reason of the nephew’s 
“ possessing the representation of the filial relation, he may be the 
“ means of procuring exemption from exclusion from heaven, and so 
“forth’; still as the celebration of name, and the due perpetuation 
“ of lineage, would not be attained, for the sake of the same, the 
“ constituting him (an adopted sou) is indispensable. Besides, the two 
“ texts in question do not prohibit^ where a brother s son may exist, 
“ the constituting him or another a son given, and so forth: but 
“ indicate (as inherent in a nephew) the virtue of a son consisting in the 
“ capacity to perform the funeral repast, and so forth, for otherwise a 
“ contradiction of the rule for the production of a Kshetraja son not- 
“ withstanding a brother’s son may exist, would follow ; and since, by 
“the text subjoined, the resemblance of a son’s son obtains in a 
“ daughter’s son according to the reasonjng recited, the non-adoption 
“ of a sou given, and the rest, where a daughter’s sou also might 
“ exist, would result. By that male child whom a daughter, whether 
“ formally appointed or not, shall produce from a husband of an equal 
“class, the maternal grandfather beoomes the grandson of a son’s 
“ son : let that son give the funeral oblation and possess the inherit- 
“ ance”—*(Menu, 9, s. 136 ; Dattaka Chaudrika, Sec. I, sloka 22, p. 135). 

“ But if a brother’s son existing, the affiliation of him only is .indis- 
“ pensable; where there may be only one brother’s son, in that case 
* “ the adoption cannot take place, on account of the text of Vasishtha, 


* This pnssage is assumed to be a qu(>tati«,n. It is almost identical with 
a portion of a passage from MeUhulithi cited in Sec. 1, slu^a 60, Dattuka 
Miimmsa. 
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which recites—‘ An only son let no man give or accept, for he is 
“ ‘ destined to prolong the line of his ancestor * ’’—(Dattaka Chandrika, 
Sec. I, sloka 27, p 138). 

“ Should this be alleged, it is not accurate, for the text in question 
is applicable to a case other than that of the dwyamuskyaya'm or son 
of two fathers. In the case of the divyamnskyayana, the extinction 
“ of lineage contemplated in the clause of the text containing the 
“ reason would not take place; and an indication is found in the 
“ Puraiias as to the affiliation by Velala of the son of (his brother) 
Bhairaha. Thus, accordingly he {Bhairaha) at some time copulated 
“ wit^j Urvarsif a celestial nymph, and procreated on her a son named 
“ Suvem. Vetala also affiliated him as his son, and in consequence by 
means of this son both attained heavenly salvation ”—(Dattaka Chan¬ 
drika, Sec. I, sloka 28, p. 138). 

Macnaghten, in his work on the Hindoo Law, after stating the 
principle laid down in the case of Ooman Datta v. Kaiiai Singh 
(Sel. Rep., Vol. Ill, p. 192, new edition), to the effect that, while a 
brother’s son exists the adoption of any other is illegal, remarked, 
that “ this is undoubtedly consonant to the doctrine contained in 
“ the Dattaka Mimansa, but it is controverted in the Dattaka 
“ Chandrika. It would appear, however, that, according to the law 
“ of Bengal and elsewhere, where the doctrine of the latter autho- 
“ rity is chiefly followed, and where the doctrine of factum valet 
“ exists, a brother’s son may be superseded in favor of a stranger.” 
I have gone through the Dattaka Chandrika, and I do not find 
any passage in that book Wliich would go to support the dictum 
laid down by Macnaghten. I do no^know from what authority 
Macnaghten attributes this opinion to the author of the Dattaka 
Chandrika, The slokas already quoted would clearly go to 
prove that, “ if a brother’s son capable of being adopted exists, 
he must be selected in preference to other kinsman.” Hindoo 
Vriters areso jealous about the intrusion of astranger in the family, 
that they would allow a brother having an only son even to 
give him in adoption to another brother in the dwyamushyayaua 
form, and it is necessary for a brother destitute of a son to 
adopt the only son of a whole brother in that form if no other 
nephew exists for selection—Sutherland’s Synopsis, Head II, 
para. 2; Dattaka’Chandrika, Sec. I, vv. 27 and 28. I think 
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nobody would deny the soundness of the rule which tries its 
best to keep the property in the same family in spite of the 
malice and jealousy that very often exist among wealthy 
Hindoos. The principle of the law which would not allow 
a weak minded man to be unduly influenced by adventurers to 
enter into an improvident contract injurious to him, would in 
the same wav prevent a malacious and jealous man to ad(^t a 
stranger when a brother s son may be procurable for adoption. 
Now, as to the opinion attributed to the Dattaka Chandrika, Mac- 
naghten, I think, was misled by sloka 22, Sec. 1 of that book, 
wherein it is stated:—“ Besides the two texts in question do not 
“ prohibit, where a brother’s son may exist, the constituting 
“ (1dm or another) a son given, and so forth, but indicate (as 
“ inherent in a nephew) the virtue of a son consisting in the 
“ capacity to perform the funeral repast, and so forth,” Perhaps 
the passage “ the two texts do not prohibit, where a brother’s 
“ son exists, the constituting him or another a son given” has 
induced Macnaghten to come to the conclusion that a brother’s 
son may be superseded in favor of a stranger; but if we read 
slokas 20, 21, 22, and 23, it will become clear that in Sec. 22 
the author’s object was to show that where a brother’s son 
exists, a man may adopt a son, for an objection was raised in 
Secs. 21 and 22, that where a brother’s son exists, there is no 
necessity for adoption, because all the brothers are declared to 
be fathers of that son (Dattaka Chandrika, Sec. I, sloka 20). And 
then the author, after showing the necessity for adoption, pro¬ 
ceeds thus :—“ This is not tc be argued, for although by reason of 
“ the nephew’s possessing the representation of the filial relation 
“ he may be the means of procuring exemption from exclusion 
“ from heaven, and so forth, still as the celebrati 9 n of name and 
“ the due perpetration of lineage would not be attained, for the 
“ sake of the same the constituting him (an adopted son is in- 
“ dispensabte.)” Then the author proceeds thus :—“ Besides the 
“ two texts in question do not prohibit, where a brother’s son 
“ may exist, the constituting (him or another) a son given.” 
This passage must be construed subject 'to sloka 20, where it 
is distinctly stated that where a brother’s son is, in any manner, 
capable of being a substitute, another is not to be adopted. By 
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the term in any manner capable of being substituted, the 
author, perhaps, means that a stranger is not to be adopted even 
if a brother's son is only obtainable in the dwyamushyayana form 
of adoption. Then the words “ constituting him or another ” in 
Sec. 22, simply mean that a brother’s son, if procurable, must be 
adopted as ordained in sloka 20, and in the absence of a brother’s 
son,^ another may be adopted. Verse 23 of Sec. 1 will clearly 
go to show that the author of the Chandrika had not the 
remotest idea, by the language used in Sec. 22, to express an 
opinion that a brother’s son may be superseded in favor of a 
stranger, there he did his utmost to get out of the objection that 
in the presence of a brother’s son a man loses the right of adop¬ 
tion altogether; and in Secs. 23, 24, and 26, the author answers 
the objection raised, that if a man in spite of the text of Menu as 
stated in sloka 20, having brother’s son living, is allowed to 
adopt, why a sonless rival wife is not allowed to adopt when 
there is a son belonging to another wife, for the same rule is 
ordained by Menu in respect to many wives of the same person 
(vide Sec. I, sloka 23, Dattaka, Chandrika). The whole genius of 
the slokas would go to show, that the author, by using the words 
“ constituting him or another,” in Sec. 22 does not mean to 
imply that the nephew has not a preferable right to be adopted, 
supposing his affiliation not barred by any legal impediment. 
This is also the opinion of Mr. Sutherland ; see the foot-note in 
p. 135 of Sutherland’s Dattaka Mimansa and Dattaka Chandrika. 
The Privy Council, in the Case of Srimati Uma Deyi v, Gakula- 
Tianda Das Mahapatra (Ind. Apj^., Vol. V, p. 40), though 
holding that the prohibition as to the adoption of a stranger 
when a brother’s son exists is only binding upon the conscience 
of the pious Hindoos and would not invalidate the adoption of 
a stranger, yet had the fairness to admit that the 20th, 29th, 30th, 
*and the 31st and 67th slokas of the Dattaka Mimansa, Sec. II, 
and the 20th, 21st, 22nd, 27th, and the 28th slokas of the 1st 
section of the Dattaka Chandrika, “ do in terms prescribe that a 
“ Hindoo wishing to adopt a son shall adopt the son of his 
“ whole brothers, if such a person bo in existence and capable of 
“ adoption, in preference to any othef person, and qualify the 
" otherwise fatal objection to the adoption of an only son of the 
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" natural father, by saying that in the case of a brother’s son, 
“ he should nevertheless be adopted in preference to any other 
“ person as dwyamuskyayana or son of two fathers.” 

In the case of GaJculananda Das v. Uma Deyi, the Calcutta 
High Court also admitted that the old Hindoo writers do not 
allow a brother to adopt a stranger when a brother’s son exists 
(W. B., Vol. XXIII, pp. 340, 341). 

So it will be seen that Macnaghten had no authority whatever 
to attribute the opinion to the author of the Dattaka Chandrika 
as he did. I’he Privy Council and the Calcutta High Court, in 
the cases referred to above, in substance held, that whatever may 
be the opinion of Hindoo writers and sages, they would* not 
decide any question against the opinion of Macnaghten, however 
erroneous it may be. It is really amusing to see how these 
great men shift their opinion and base it on authorities, and 
interpret Hindoo laws according to the circumstances of each case. 
Their Lordships of the Privy Council, in the case of Smmati 
Uma Deyi (Ind App., Vol. V, p. 40), argued the question thus:— 
“ Before considering this question, their Lordships think it right 
“ to observe that the two propositions just stated, or at least the 
“ last of them, may well be qualified by the incontestable fact 
“ that Haladhar was separate in estate from his brother Jagan- 
“ nath. The whole of the law, supposed to affirm the necessity 
“ of adopting a brother’s son, seems to have been deduced by the 
“ ancient commentators, with what logical sequence it is unneces- 
“ sary to consider, from a text of Menu, which says,—‘ If one 
“ ‘ among brothers of the wjiole blood be possessed of male issue, 
“ ‘ Menu pronounces that they aU are fathers of the same by 
“' means of that son.’ The direct consequence of this might 
** well be that, in an undivided family (the normal state of a 
“ Hindoo family), the nephew without further act of affiliation 
“ would effectually perform the funeral obsequies of his uncle, 
whose share in the joint family property, in the absence of 
" male issue, would pass to his coparceners by survivorship. But 
“ in the case of a separated Hindoo, the right of performing his 
“ obsequies, with the consequent right of succession, is, in the 
" absence of male issue, iit his widow^ or failing her, in his daugh- 
ter and daughter’s issue. 
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Again, to constitute a dwyamuskyayana^erQ must be a special 
“ agreement between the two fathers to that effect, or the relation 
“ must result from some of the other circumstances indicated by Sir 
“ William Macnaghten at p. 71 of his Principles and Precedents. 
“ And he there states the consequences to be different from those 
“ of an ordinary adoption, inasmuch as the children of the adopted 
“ son would revert to their natural family. Hence the adoptive 
“ father fails by such an adoption to perpetuate his own line of 
“ male succession—a circumstance which renders the consent of 
“ divided brothers to such an adoption the more improbable. 

“ IR the present case there is nothing to show, and it is un- 
“ re||t)nable to presume, that Haladhar would have been content 
“to receive, or Jagannatha would have been willing to give, the 
“ only son of the latter in adoption. And the presence of the 
“ name of the latter on some of the documents which describe 
“ the defendant as the adopted son of Haladhar, is some evidence 
“ that Jagannatha recognised that adoption as valid. Moreover, 
“ for aught that appears in the cause, Dinabandhu may, at the 
“ date of the adoption, have become from age, mamage or other 
“ like objection, incapable of being adopted by his uncle. 

“ Reverting, however, to the general question whether the 
“ omission to adopt a brother’s son is an objection which at law 
“ invalidates an adoption otherwise regularly made, and so des- 
“ troys the civil status of the person thu^ adopted, even after, 
“ as in this instance, years of recognition, their Lordships have 
“ to observe, in the first place, that they have been referred to 
“ no case in which a Court of Justice has so decided. The nearest 
“ authority of the kind is that of Ooman Datt v. Kunhi Singh 
“(S. D. A. Sel. Rep., Vol. Ill, p. 144; Sel. Rep., Vol. Ill, new 
“ edition, p. 192). That case arose in a district governed by the 
“ Mithila law. The plaintiff claimed, under an adoption by his 
maternal grandfather, not in the dattalca, but in the kritHma 
form, which is recognised by the Mithila law to dispossess the 
“nephew and heir of that grandfather from the share of the 
“ latter in a joint family estate. Various objections, besides the 
“ one in question, were taken to the adoption; the case, after the 
“ fashion of those days, went from one Judge of tj^ie Sudder Court 
“ to another, who consulted different Pandits and came to conflict- 
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“ing decisions, but ultimately the suit was dismissed. The 
“ marginal note no doubt says:—‘ According to the Hindu law, 
** ‘ while a brother’s son exists, the adoption of any other individual 
“ ‘ as a son either in the dattaka or kritrima form of adoption is 
" ‘ illegal.’ But the force of this note is veiy much weakened by 
“ the fact that Sir William Macnaghten, who, being the editor of 
' the reports, was probably the author of it, afterwards and with 
“a full recollection of the case, wrote the passage which will be 
“ presently cited. The decision itself was merely on an alleged 
“ adoption in the kritrima foi-m, which in its inception and conse- 
“quences is very distinguishable from one in which the natural 
“ father parts with the son in the full faith that he t^I be 
‘‘ effectually and for all purposes received into his new family, 
“ and acquire therein the rights which he absolutely loses in his 
“ own. The son adopted in the kritrima form retains his rights 
of inheritance in his original and natural family. 

“ The general question seems to have been considered by Sir 
“Thomas Strange, Mr. Colebrooke, and other text-writers of 
“ eminence. 

“Sir Thomas Strange, after recapitulating the rules which 
“ought to guide the discretion of the adopter, including the 
“ authorities on which the plaintiff relies, says:—‘ But the result 
“ ‘ of all the authorities upon this point is, that the selection is 
“‘finally a matter of ^sonscience and discretion with the adopter* 
“ ‘ not of absolute prescription, rendering invalid an adoption of 
‘“one not being precisely him wh6 upon spiritual considera- 
“‘tions ought to have bqpn preferred.’ And by his reference 
“to the cases collected in the second volume, he shows that 
“Mr. Colebrooke and more strongly Mr. Elis were of this 
“ opinion.” 

“ Again, Sir William Macnaghten, just after refen-ing to the 
“ case of Ooman Datt, deals with the question thus:—It would 
“ appear, however, that according to the law of Bengal and else- 
“ where, where the doctrine of Dattaka Chandrika is chiefly fol- 
“ lowed, and where the doctrine of factum valet exists, a brother’s 
“ son may be superseded in favour of a stranger, and even in 
“ Benares and in the plac^ where the Mimansa principally ob- 
“ tains, and where a prohibitory rule has in most instances the 
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" effect of law, so as to invalidate an act done in contravention 
•“thereto, the adoption of a brother’s son or other near relative is 
“ not essential, and the validity of an adoption actually made does 
“ not rest on the rigid observance of that rule of selection, the 
“ choice of him to be adopted being a matter of discretion. It 
“ may be held, then, that the injunction to adopt one’s own 
“ sapinda (a brother’s son is the first), and failing them to adopt 
“out of one’s own gotra, is not essential so as to invalidate 
“the adoption in the event of a departure from the rules.” 
(Principles and Practice ctf Hindu Law, p. 68.) 

“ It may be further observed that eten Mr. Sutherland, in his 
“ Syn^sis (see Stokes’s Codes, p. 656), aafs —‘ But though Nanda 
“ ‘ Pandit extends the principle, i. e., that proximity of kindred 
“ ‘ ought to determine the choice of adopted son with elaborate 
“ ‘ minuteness, it cannot be regarded as a rigid maxim of law 
“ ‘ vitiating the adoption of a remote when a near kinsman, or of 
“ ' a stranger when a relative, may exist. The right, however, of a 
“ ‘ whole brother’s son to be adopted in preference to any other 
“ ‘ person, where no legal impediment may obtain, seems to be 
“ ‘ generally admitted, and may be regarded as a received rule 
“ ‘ of law.’ It is not easy to see upon what grounds the dis- 
“ tinction here taken rests. If what the Dattaka Mimansa en- 
“ joins is to be taken as imperative and having the force of law, 
“ the language of the 74th article of the second section, which 
“ deals with the duty of selection where there is no brother’s 
“ son, seems to be hardly less imperative than that of the articles 
“which affirm the preferential right of the brother’s son.”* 


I admit the rule with regard to the right of a sapinda to be adopted 
in preference to a stronger, is as imperative as the rule relating to the pre¬ 
ferential right of a uterine brother’s son. Sutherland stated what, accord¬ 
ing to his information, the Hindoos accepted and regarded as the received 
rule of^aw. He does not say that the other part of the law, viz., the pre¬ 
ferential right of the sapindas, is not consistent with the Hindoo law; he 
simply said that this part of the rule, according to his opinion, ought not 
to have any legal force so as to invalidate the adoption of a stranger when 
there may be a sapinda boy procurable for adoption. The fact that one 
part of the law has been disregarded by the Hirfdoos cannot be taken as 
a ground for disturbing •that portion of the law which the Hindoos accepted 
and regarded as received rule of the law. 
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“ It was argued at the bar that the maxim quod JUri non 
“ debuit factum valet, though adopted by the Bengal school, is 
“ not recognised by other schools, and notably by that of Benares. 
“ That it is not recognised by those schools in the same degree 
“ as in Bengal is undoubtedly true. But that it receives no 
" application except in Lower Bengal, is a proposition which is 
“contradicted not only by the passage already cited from Sir 
“ William Macnaghten’s work, but by decided cases. The High 
“ Court of Madras, in Chinna Gaundan v. Kumara Ganda (Mad: 
“ H. C. Rep., Vol. I, p. 54), and the High Court of Bombay, in Raja 
“ Venhatrav Anandrav Nimhalkar v. Jaya Vantrav bin M. 
“ Ranadoive (Bom. H. C. Rep., Vol. IV, A. C., 191), acted uf>on it; 
“ and did so in reference to the adoption of an only son of his 
“ natural father, on which the High Court of Calcutta, in Rajah 
“ Upendar Lai Ray v. Ranee Brahma Maye (Suth. W. R., 
“ Vol. X, 347), has refused to give effect to it, considering that parti- 
“ cular prohibition to be imperative. Their Lordships feel that it 
“ would be highly objectionable on any but the strongest grounds 
“ to subject the natives of India in this matter to a rule more 
“ stringent than that enunciated by such text-writers as Sir Wil- 
“ liam Macnaghten and Sir Thomas Strange; their treatises have 
“ long been treated as of high authority by the Courts of India, 
“and to overrule the propositions in question might disturb 
“ many titles. Upon a careful review of the authorities, their 
“ Lordships cannot find any which would constrain them to 
“ invalidate the adoption of the defendant, even if it were 
“ more clearly proved tiian it is that Haladhar Das could have 
“ adopted Dinabandhu, the only son of his brother; they will, 
“ therefore, humbly advise Her Majesty to affirm the judgment 
“ of the High Court and to dismiss the appeal with costs.” 

The Calcutt^.NHigh Court, in the case of Gakulananda Dae 
(W. R., VoL XXIII, p. 340), remarked :—“ In all cases of an adop- 
“ tion, and specially a case such as this, where the adoption has 
“ been deemed good and apparently acquiesced in for many years 
“ by all the parties, we think that the rule which ought to be 
applied is that which is in fact usually followed and is well indi- 
“ cated by Sir Thomas Strange in his work on Hiq^du Law (Vol. I, 
“ p. 185), where he says:—‘ The result of all the authorities is,, that 
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" the selection is finally a matter of conscience and discretion 
with the adopter, not of absolute prescription, rendering in- 
“valid an adoption of one not ‘ being precisely him who on 
“ spiritual considerations ought to have been preferred.’ What- 
“ ever may be the strict rule laid down by the texts of the old 
“ Hindu writers, and even supposing it to be what Mr. Suther- 
“ land states it is, there is no doubt that, in practice, Hindus are 
“ not in the habit of restricting their adoption in the manner 
“ now contended for.” 

, Their Lordships of the Privy Council and the Honorable 
Judges of the Calcutta High Court seem to have based their 
opinion on these grounds :— 

(1.) When writers like Sir Thomas Strange and Macnaghten 
have held that the prohibition is only binding upon the conscience 
of the Hindoos and had no legal effect, it would be improper to 
differ from them. 

(2.) The whole of the law supposed to affirm the necessity of 
adopting a brother’s son seems to have been deduced by the 
ancient commentators with a.bad logical sequence from the 
following text of Menu, which itself does not indicate any such 
prohibition :—“ If one among brothers of the whole blood be pos- 
“ sessed of male issue. Menu pronounces that they all are fathers 
“ of the same by means of that son ” (Menu, sloka 182, Chap. IX). 

(3.) Whatever may be the law, an adoption ought not to bo 
set aside when it has been acquiesced in for a long time by the 
members of the family, and’that the Hindoos of the present day 
do not observe the prohibition (W. B.,Wol. XXHI, p. 340). 

As to the first argument do the slokas of the Dattaka Chan- 
drika and Dattaka Mimansa already quoted, and the texts of 
our old BisMs ^therein contained, in any wny show that the 
said prohibition is morally binding only ? If tljese passages can 
be construed into moral prohibition only, then the whole 
fabric of the Hindoo law may be upset by making the same 
observation. Ought we to give more weight to Sir Thomas 
Strange and Macnaghten than to the authors of the Dattaka Chan- 
drika and Dattaka Mimansa ? Macnaghten says, that, according 
to, the Dattaka Chandiika, .a brother’s son may be superseded by a 
stranger. Does he not thereby base his opinion entirely on the 
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Dattaka Chandrika ? It has been clearly shown and admitted by 
the Privy Council that the Dattaka Chandrika does not express 
the opinion imputed to it by Macnaghten. Is it not a mockery of 
justice yet to hold that because Macnaghten says that, according 
to the Dattaka Chandrika, a stranger can be adopted to the 
exclusion of a brother’s son, our Courts of Justice ought to abide 
by the canon laid down by him, though in the original work cited 
there is nothing to support it ? 

We are really at a loss to make out where Macnaghten could 
have stumbled upon such a rare copy of the Dattaka Chandrika, 
so unique in its opinion and so completely at variance with edi¬ 
tions which ordinary mortals have the privilege of reading. I 
admit Sir Thomas Strange held that the prohibition is merely 
binding upon the conscience of Hindoos, but do the passages of the 
Dattaka Chandrika and the Dattaka Mimansa and the texts 
therein quoted go to support the theory enunciated by him ? Do 
we not find in Sanouca’s texts that “ the adoption of a son by any 
Brahmana must be made from amongst sapindas, or kinsmen 
connected by oblation of food, or on failure of these, an asapin- 
da, or one not so connected, or otherwise ‘ let him not adopt ? ’ ” 
Is not the language strong enough to import a legal prohibition ? 
If we enquire into the ethics of the question, do we not find that 
the prohibition is a safeguard against intrusion of aliens into 
the family, whose circle has always been considered sacred 
almost among all ihe nations of the world ? This general license 
of indiscriminate adoption, given by our Courts of Justice to 
widows always guided by'ithe pernicious influences of designing 
men, has become a very mischievous weapon to destroy old 
families. When, for instance, a boy is picked up from among 
the lowest class, somehow connected with the parasites of 
the adopter,—ca:^ the genuine members of the family be ever 
expected to entertain the slightest regard for such an upstart 
who, in his exalted place, only reminds them of his vulga¬ 
rity? It is by this unrestricted license accorded to widows 
that many noble families are being degenerated and disinte¬ 
grated and represented by men whose parents were only fit 
to be cooks of the family. From experience it will ,be seen that 
the discretionary power which has been for the first time given 
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to adopters by our English Courts is mostly abused by the 
widows. It seems that the common adage that possession is 
nine points of the law, nowhere has such forcible application as in 
adoption cases. In an adoption case, specially when instituted 
after some time, the Judges consider it a very great hardship to 
oust the boy from his possession, and being thus influenced more 
by sentimentalism than law, they apply all their rhetoric in 
their stock to support their particular theory favorable to the 
adopted son without caring how far by that they create a revo¬ 
lution in the law they are bound to administer. 

Ali the rulings wherein this prohibition has been construed 
to be’morally binding only, the Judges seem to have allowed 
their minds to be influenced by the doctrine of acquiescence. 

Would to God that they had entirely based their opinion on 
that doctrine. I have every reason to hope that if the question 
be allowed to be reopened, and if the Judges consider it their 
duty to decide it according to the Hindoo law as understood by 
the Hindoos, they will find ample grounds to discover that the 
moving spirit in those rulings was sentimentalism and a consi¬ 
deration of the hardship which would entail upon the boy in 
possession. Though, in justification of their conduct, we might 
add that it is an inseparable element of mischief in judiciary 
laws that the law is interpreted according to the peculiarities of 
the case under consideration, yet we must observe that as Judges 
they ought to be on their guard lest they, in rendering justice to 
an individual, do injustice to a nation. 

As to the second pomt, I distinct|Jy deny that the whole law 
on the subject is based on this text of Menu :—“ If one among 
“ brothers of the whole blood be possessed of male issue. Menu 
“ pronounces t^jiat they all are fathers of the same by means of 
“ that son ” {vide Menu, Chap. IX, sloka 182 \ Dattaka Chan- 
drika, Sec. I, sloka 20). * 

This passage is cited as an auxiliary by the authors of the 
Dattaka Chandrika and the Dattaka Mimansa to the rule laid 
down by the Sages Sanouca, Sakala, and Yaska ,—“ The adoption 
“ of a son by any Brahmana must be made from amongst sapin- 
das or kiq^men connected by an oblation of food, or on failure 
“ of these, an asapinda or one not so connected, otherwise let 
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“ him not adopt’v(Daitaka Chandrika,,Sec. I, slokas 10 to 15; and 
Dattaka Mimansa, Sec. II, vv. 2, 13, and 14, and the texts 
therein quoted). 

; I admit that there may be some objections as to the appli¬ 
cability of this prohibition with regard to sudras, but that the 
three superior tribes are legally bound to adopt the nearest 
sapinda if procurable, is evident from the genius of the 
whole Hindoo Law. The authors of the Dattaka Chandrika and 
the Dattaka Mimansa do in clear terms prescribe this limitation, 
and in aU adoption questions their opinion is considered para¬ 
mount. I do not know why in this case an opinion is imputed 
to them which they (poor souls !) never dreamt of. Consult the 
Hindoo pandits, and they will unanimously hold that the pro¬ 
hibition has a legal force. 

Now as to the third argument that the Hindoos of the 
present day do not observe the prohibition, I can only say 
that whenever a man or widow, having been influenced by 
malicious motives, adopt a stranger to the exclusion of relatives, 
tha. disinterested Hindoos always express their* regret, look 
upon-, it with disapprobation, and finally shrug their heads 
and say but for the administration of the Hindoo law by 
foreigners, we should not have seen men violating Hindoo law 
with impunity. 

f In justice to male adopters, we must observe that they rarely 
adopt a stranger in violation of the Hindoo law, unless a violent 
feud exists between them and their nearest sapindas ; even in 
such cases they have the Hindoo instinct to choose remote sapin- 
if such are procurable; and when near sapindas are excluded, 
it has been seen that the fault lies generally with the giver of 
the boy than the receiver of him. It is generally when the 
young widows, surrounded by all kinds of designing men, are 
the adopters, that* they violate the law without feeling the least' 
remorse for tainting the original stock. In such cases the 
widows and their evil advisers fear that, in case they should 
adopt a near relative, the boy and the members of the family 
might exercise a kind of supervision which may not coincide 
with fhe inclination of the young adoptive widow; and the ser- 
vants in their turn fear that they will not be allowed to carry on 
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their wholesale trade of robbery. This indiscriminate power in 
the hands of the widows allows them to-violate the Hindoo law 
in more ways than one. In adopting poor men’s sons they d<5 
not obtain a dattak as ordained by Menu: the gift in 

such cases ought to be made on disinterested motives ; but such 
gifts are very rare when they proceed from poor persons quite un-* 
connected with the family(md6 Menu, Chap, IX, placitum clxviii; 
see also Dattaka Chandrika, Sec. I, slokas 11,12, p. 132; W. K, 
Vol. XXI, 381). 

Another rule with regard to the eligibility of the boy for 
adoption is, that he must be of the same tribe and class. “ If 
the boy be of the same class ” (vide Menu, Chap. IX, sloka 168). 

The author of the Dattaka Mimansa also, on the authority of 
Sanouca, holds, that “ should one of a different class be taken 
“ as a son in any instance, let him (the adopter) not make him a 
“ participator of a share (Dattaka Mimansa, Sec. II, v. 21; and 
“ Dattaka Chandrika, Sec. I, v. 15). Hence it is established that 
“ one of a different class cannot be adopted as a son ” (Dattaka 
Mimansa, Se6. II, v. 22). The author of the Dattaka Chandrika 
after having interpreted the passage “ if the boy be of the same 
class ” or “ being alike ” as the term sadrisha (^'*t) of Menu, 
sloka 168, Chap. IX, has been translated in the Mitacshara to mean 
“ alike not by tribe, but by qualities suitable to the family,” 
holds, that " in fact the construction of the word alike in 
“Menu’s text as signifying of the same class, is only proper, 
“ for elsewhere the participation as an heir of such adopted son 
“ is shown : and the participating in^he inheritance of one un- 
“ equal in class, is impossible vide Dattaka Chandrika, vv, 14, 
15,16, Sec I. Now a question arises whether a man can adopt a 
boy belonging to a family much inferior in class, as far as social 
position is concerned, to the adopter. The whole genius of 
the above passages indicates a strong desir^ that the adopter 
should select the boy of parents equal to him in social position, 
and that the boy should be endued with qualities suitable to the 
family of the adopter. “ Being alike,” this is interpreted by 
Medhatithi as signifying aUko not by tribe, but by qualities 
suitable to the family (vide Mitacshafa, Chap. I, Sec XI, p. 72 
and the note; Dhttaka Chandrika, Sec. I, placitum xiv). 
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We are not in a position to give our opinion whether a 
kulin Kyestha holding the position of the Narail Baboos can 
be considered equal in class to those Icyesthas who earn their 
livelihood by serving as khanshamas of Brahmins, or whether 
a harendro Brahmin earning his livelihood by begging from 
the different sects of Hindoos can be called alike in class 
to the Maharajah of Nattore. 

Though prohibited by the sages and digest writers, the gift 
of a son by one having two sons is seen in practice, and it 
is not declared invalid by the Courts of Justice (Dattaka Chan- 
drika, Sec. I, placita xxix, xxx). 



CHAPTER IV, 


€AN A WIDOW IN BENGAL ADOPT WITHOUT PERMISSION f 

Whether a Hindoo widow in Bengal can adopt a son without 
any formal permission froiii her husband ? 

If I were to answer the question according to the existing 
cpinidns of the Bench and the Bar, I should certainly answer it 
in the negative. But if I minutely enter into the question and 
consider all the authorities on the subject, I must consider 
myself bound to say that the question is one which ought to be 
answered in the a:^rmative. If the interpretation put upon the 
Dattaka Chandrika of Devendra Bhattya by the Madras High 
Court and the Privy Council, in the great Hamnad case, be 
accepted as correct, it will be apparent then to every one that, 
with regard to adoption, the power of a widow in Bengal is 
larger than in any other country. It is admitted on all hands 
that the Dattaka Chandrika of Devendra Bhattya is of paramount 
authority in Bengal, and if it can be shown that, according to 
the said author, a widow is competent to adopt after her 
husband’s death without any formal permission, the privilege 
ought not to be taken awa^ from the widows simply because 
Mr. Colebrooke, in his note to the .^itaeshara, says, that the 
•writers of the Goura sctiool insist on a formal permission from 
the husband, declared in his lifetime. Such a vague remark, 
without any authority to support it, at any rate admits of recon¬ 
sideration. If I can show that Devendra Bhattya has precedence 

oVer all other writers, I think it ought to be conceded at 

* • 

least that Colebrooke ought not to be blindly followed. The 
Madras High Court, in the celebrated Itam'iiad case. Mad. H. C. 
Bep., Yol. II, p. 206, remarks :— 

“ Nanda Pandit, an author bom in Southern India, is of 
“course a distinct authority, that the widow can neither give 
“ nor receive a son. * He quotes from Yasishtha, one of the original 
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“ legislators, the passage which the subsequent commentators have 
“ professed either to explain or perhaps to explain away, and he 
then says :—‘ If it is intended then that she may adopt a son 
“ ' with the assent of the kinsmen even, it is wrong, for the terra 
“ ‘ husband would become indefinite : and the purpose would not 
“ ' be allowed. Now the purpose of the husband s sanction is, 

“ ‘ that the filiation as son of the husband may be complete even 
“ ‘ by means of an adoption made by the wife.’ The reasoning 
“ is, it is an unwarrantable extension of the term husband to 
“ include all his kindred within it. Moreover, such inclusion 
“ would be contrary to the reason of an adoption, which derives 
“ its efficacy from the conjunction of the will of the husband 
“ with the act of the wife. This by a fiction of law renders the 
“ adoption a sort of symbolical begetting, and the son taken is 
as the son of him whose will has gone with the act of his wife. 
It is true that Nanda Pandit denies also, on the authority of 
“ the same passage, the power of a widow to give a son. It is 
“ important, therefore, to observe that he at all events regarded 
the giving and receiving as lyin^ under the same prohibition, 

“ and by his specific rebuttal of the notion that the absence of 
“ the assent of the husband may be supplied by that of kinsmen, 

“ it would seem that such an extension of the doctrine had been 
“ put forward by some during his time, but was repudiated by 
“ his rigorism. W e find this to be the case, for his treatise is 
“ supposed to be an expansion of the Dattaka Chandrika.” 

“We then come to the Smriti Chandrika and the Dattaka 
“ Chandrika, works of Devendra Bhattya. The Smriti Chandrika 
“ is a work next in authority to the Mitacshara, and the Dattaka ' 
“ Chandrika is the latest work of its author, intended to dispel 
“any doubts which the former celebrated treatise may have 
“ left. In the Smriti Chandrika:—‘ The objector says, that 
“ ‘ the gift of a son by his mother is not proper notwithstanding 
“ ‘ her power. The reason of this is her want of independence. 
“ ‘ Eefutation—True, but it is right if it be authorised by an 
“ ‘ independent male.’ Hence only Vasishtha says:—‘ No woman 
“ * shall give or receive a son unless with the permission of her 
"' husba,nd.’ In the Dattaka Chandrika the same celebrated 
“ author, in this the latest fruit of his labours, interprets the 
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same passage of Vasishtha to mean that a son may not be given 
“ by a woman without the husband’s sanction if he be alive, but 
“ that he may be, if he be dead, have emigrated, or entered a 
" religious order. Then, treating as to the persons who may 
“adopt, he (clauses iv and vii. Sec. I) comments upon the 
“ passage of Menu, 'that a son of any description must be anxiously 
“ ‘ adopted by a man d^pstitute of male issue ; ’ and explains that 
“ ‘ it must not be argued that from the qualities of being male 
“ ‘ and singular being attributed to the adopting party, by the 
“ ‘ expression “ a man destitute of male issue,” something definite 
“ ‘ is meant; therefore the same person must not be adopted by 
“ ‘ two individuals, nor any son by women, for the adoption of 
“ ‘ the d'Lvyamushyayana, or son of two fathers, by two persons 
“ ‘ will be presently declared, and women with the sanction of 
“ ‘ their husbands are competent to adopt.’ He then quotes the 
“ same passage of Vasishtha’s, and as he put upon it with respect 
“ to giving tlie interpretation that the permission was only 
“ needed when the husband was alive, or not absent on pilgrim- 
“ age, it seems reasonable to suppose that he would have put the 
“ same construction upon it if he had considered more at length 
“ the receiving of a son. It would be almost impossible, but 
“ certainly unreasonable, to construe it differently in the two 
“ places. We have already seen that this is the interpretation 
" put by Nanda Pandit upon his doctrines. The opposite inter- 
“ pretation was put upon them by the Pandits in the case in 
“ Knapp, and we are bound to confess that until we reconsidered 
“ the passage after the se^.ond argument, we failed to see its real 
force and effect. The proper conclusion seems to be, that the 
“ opinion of Devendra Bhattya must have been, that the assent of 
“ the husband stood upon precisely the same footing, and was of 
“ the same scope in the cases of ‘ giving and receiving,’ for if the 
“ words of Vasishtha requires this explanation in the one 
“ case, they require it in the other.” Mad. H. C. Rep., Vol. 
II, pp. 218 to 220; see also p. 229, but the case begins in 
page 206. 

In addition to the reasons assigned by, the Madras High Court, 
I take^the liberty to observe that Devendra Bhattya did not, in 
clauses iv and vii, Sec. I of his Dattaka Chandrika, dwell 
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Upon the question of a widow’s power to adopt without the autho¬ 
rity of her husband. Perhaps in his time adoption by widows 
without permission from their husbands was so much prevalent, 
that he considered ii unnecessary to enter into that question at 
all. But the giving of a son by a widow being injurious to her 
husband, the author took a good deal of trouble to convince us 
that she could do so. The said author, by^aying “ that a woman 
with the sanction of her husband is competent to adopt,” and then 
by quoting Vasishtha’—“ Let not a woman either give or receive 
a son in adoption unless with the assent of her hushandf 
simply meant tliat, “ let not a woman in the lifetime of her 
husband either give or receive a son in adoption unless with the 
assent of her husband.'’ By putting this construction, we not 
only make the author consistent throughout, but also he becomes 
supported in his view by the authors of the Mayukshya, Kaus- 
tabha, and Viramitrodoya. Neither Devendra Bhatt 3 ’^a, nor the 
authors of those books, were writers of the Bengal school, nor 
were they Bengalees themselves. If the Dattaka Chandrika can 
be accepted as the paramount authority in' Bengal, all the authors 
of Southern India, who coincide with the opinions of Devendra 
Bhattya, must be accepted also as authorities. The authors of 
those works explain the text of Vasishtha—“ Let not a woman 
“ either give or receive a son in adoption unless with the assent 
of her husband,”—^by saying, that it applies to the adoption made 
during the husband’s lifetime, and is not to be- taken to restrict 
the widow’s power to do that which the general Hindu law pres¬ 
cribes as beneficial to her husband’s spul. The Madius High 
Court, after considering all the authorities on the subject, proceeds 
thus:—“ They all point to the necessity of the permission on 
“ account of the woman’s dependence being all alike based upon 
“ the exposition of the passage of Vasishtha. The Smriti Chan- 
“ drika speaks of the need of an independent male, and does not 
“ seem to care who the male is, and in his later work (Sec. I, 
“ clauses xxxi, xxxii), Devendra Bhattya declares the power 
“ of a woman to give with her husband’s permission, il‘ he is 
“ present, and, without it if he be dead, have emigrated, or entered 
“ a religious order. As has been before shown, tlje passage of 
“ Vasishtha must receive the same interpretation as to giving and 
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“ receiving as was clearly the opinion of Nanda Pandit. Then, 
in the next Section, is a rule of interpretation very common in 
“ the Hindu law, ‘ that where there is no absolute prohibi- 
“ tion there is assent,’ and in the conclusion of the Section he 
“ considers that, by the use of the^ disjunctive, —‘ He whom his 
“ father or mother gives,’ Yajnyawalcya intended to suggest tlie 
“ independence of the woman. Vidya Narayan Sawmy construes 
“ the text of Yajnyawalcya in the same manner, and after laying 
“ down in distinct terms the necessity for an adoption, says—‘that 
“ ‘ it must be with the assent of the father.’ Looking at the whole 
“ course of his reasoning that this sort of adoption was a sub- 
“ stitute for the begetting, and at the fact that he has stated that 
“ the begetting must be with the consent of the father, &c., there 
“ can exist little doubt that he would have applied the et cetera to 
“ the case of adoption. It would be wholly contrary to the 
“ reasoning of Hindu writers to make a process declared to be 
“ so imperative depend upon the existence of any particular 
“ person. Mr. Ellis has justly remarked that the genius of Hindu 
“ law allows substitution in almost every conceivable case.” 
Then a little further on the High Court remarks—“ the author of 
“ the Dattaka Kaustabha reasons thus :—‘ The guardianship 
“ ‘ described to exist is merely intended to provide as that of the 
“ ‘ father before marriage was, against the performance of improper 
‘ acts, but seeing that the act of adoption is one plainly enjoined 
“ ‘ and obligatory, no dissent of kinsmen can prevent the widow 
“ ‘ from doing it, and their Assent is not needed.’ That adoption 
“ is upon the footing of other spirituaj^duties, for which she does 
* “ not require permission and which no dissent of guardians could 
“ prevent her from performing or justify her in not performing. 
“ This doctrinq is curiously consistent with that of Devendra 
“ Bhattya, and surely the giving of a son is a matter of at 
‘‘‘least as much consequence as the receiving of one; for the 
“ spiritual interests of the living husband may be imperil- 
“ led by the giving, the receiving, if it can do no good, can 
“ at least do no harm.”—Mad. H. C. Rep., Vol. II, pp. 
229, 230. 

That the guardianship was intended to provide against 
improper acts becomes still more clear from the follo^ng 
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texts of Menu, Yajnyawalcya, and Harita. It was especially 
intended that the widow might not commit adultery and give 
birth to bastards. 

Menu :—Their fathers protect them in childhood, husbands protect 
them in youth, their sous protect them in ago. A woman is never fit 
for independence. 

Yajnyawalcya in the first chapter of his Code ;—“ Let her father 
guard a maiden, let her husband guard a woman; but let her son guard 
her in age ; in failure of these, let her kinsmen protect her.” 

Harita :—By violating their obligation of fidelity to one only hus¬ 
band, and by receiving the embraces of a stranger, vicious women con¬ 
found families, for a son begotten by an adulterer, while the husband 
is alive, is cunda, and after his death, a golaca; therefore let the hus¬ 
band guard his wife from the assaults of lust. If she be lost through 
vice, the honor of the family is forfeited 3 if that be lost, the pure 
succession of progeny is lost j through that loss the sacraments of deities 
and of manes are destroyed ; those sacraments being destroyed, duty 
fails; duty failing, the husband’s soul is lost; and his soul being lost, 
everything is lost. 

Paithinasi : —Therefore, guard wives, lest mixed classes should spring 
from them. 

All these slokas will be found in pages 100 to 111, Cole- 
brooke’s Digest, Vol. II. 

It does not require much argument to convince one that a 
guardian is appointed by a man over his son to look after his 
moral conduct and education, and not to restrain him from doing 
what is good and proper. A son or his substitute is essentially 
necessary for the spiritual welfare of her ^lusband’s soul (“why not 
of her own soul ?”), and why should she be subject to the caprices 
of her husband s kinsmen, who, in ninety-nine cases out of a hun¬ 
dred, try their utmost to deter her from adopting a son. Devendra 
Bhattya declares a widow to possess the power of giving a son 
without waiting for the consent of her kinsmen and her husband’s 
kinsmen. If the said author is to be respected in Bengal, 
she ought to have the same privilege in receiving also. Is a 
Hindoo widow really dependent on her husband’s kinsmen now ? 
Can she not demand a partition from her husband’s brother ? Can 
she not sell her own life-interest in the property inherited from 
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her husband for other than allowable causes ? (see Sutherland’s 
Full Bench Ruling, p. 165) Gan she not marry another husband ? 
And if she likes, is she not quite competent to make free love with 
any man she pleases ? The property once vested in her cannot be 
divested,—see the great unchastity case. (19 W. K, C. P., p. 367.) 

If the Hindoo law authorises a Hindoo widow to do all these 
acts, justice and common sense would require the same law, 
nolens volens, to authorise her to adopt a son without the per¬ 
mission of her husband, not only because the Dattaka Chandrika, 
as understood by the Madras High Court and the Privy Council, 
give her that privilege, but because the whole code of universal 
justice and the whole genius of the Hindoo law as shewn by the 
extreme spiritual necessity for adoption uniformly point out her 
competency to adopt without any formal permission from her 
husband, and that she ought not to be placed under the mercy of 
her designing and selfish relatives. 

It may be argued by some that although the Privy Council 
and the Madras High Court put the interpretation upon the 
Dattaka Chandrika favorable to the widow’s power to adopt, yet 
it was merely an obiter dictum, and cannot have any weight as 
an authority. Both the Privy Council and the Madras High 
Court admitted in their judgment that the Bengal school inter¬ 
prets the text of Vasishtha, “ Let not a woman either give or receive 

a son in adoption unless with her husband’s assent” as requiring 
an express permission given by the husband in his lifetime but 
capable of taking effect after his death. I admit they did so, 
and they did it under the erroneous impression which all of us 
•entertain at the first sight of Colebrooke’s Note and the two 
Behar cases hereafter noticed. Their Lordships have themselves 
undermined th^ basis of that erroneous impression. As the 
question of a widow’s power to adopt in Bengal without permis¬ 
sion from her husband was not before them, *they stated what 
was the popular opinion in Bengal. If they had the question 
before them, and considered the Bengal authorities, they could 
not, without contradicting themselves, come to the conclusion that 
a Hindoo widow in Bengal cannot adopt a son without the express 
permission of her husband. As long as *the Dattaka Chandrika 
is the paramount alithority in Bengal, so long a widow jnust be 
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considered to possess full power to adopt a son without any per¬ 
mission whatever, when it is distinctly laid down by the Privy 
Council and the Madras High Court that the passage of Vasishtha 
in the Dattaka Chandrika must receive the same interpretation 
as to the giving as well as to the receiving. I think it will be 
the height of injustice to take away the privilege from a widow, 
which the paramount authority in Bengal accords to her, simply 
because the Privy Council, carried away by erroneous popular 
opinion, remarked that, according to the Bengal school, formal 
permission was necessary. Is not Devendra Bhatty^a in questions 
of adoption recognized as the head of that school ? J. G. Shome’s 
Report, Vol. II, p. 229; Cal. Law Rep., Vol. IV, p. 638, 
but see p. 554. 

The above obiter dictum of the Privy Council can only be 
accepted on the ground that it is supported by higher authorities 
than Devendra Bhattya, and where is that authority ? I do not 
think Colebrooke’s Digest can overrule the dictum of Devendra 
Bhattya. Do we not find our Courts always open to conviction ? 
In Narayani Dehya v. Hari Kissore Hoy (Sel.* Rep., Vol. I, 
new edition, p. 52, but read 55), it has been held, that the 
term mata in the Mitacshara implies both mother and step¬ 
mother. But in spite of that obiter dictum of the old Sudder 
it has been held by a Full Bench of the Calcutta High Court, 
that the term mata, according to the Mitacshara, does not include 
a stepmother; vide Special Number of the Weekly Reporter, 
p. 173. When we find in this case as well as in others noticed in 
different places, that our Courts have always changed their 
opinions when they had appeared to thfem to be erroneous, we 
have every reason to hope that the fate of the- unfortunate 
adopted sons would at least be re-opened and discussed again. 

The next question arises as to the correctness of the interpre¬ 
tation put upon the passages of the Dattaka Chandrika. 

It may be argued that the iv and vii placita of Section I 
of the Dattaka Chandrika, referred to in the judgment of the 
Madras High Court, do not seem to support the conclusion to 
which it came as to the views of Devendra Bhattya,—namely, the 
opinion of Devendra Bh^tya must have been, that the assent of 
the hushed stood precisely upon the same footing,‘and Was of 
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the same scope in the cases of both giving and receiving; for 
if the words of Vasishtha require this explanation in the one case 
(that of giving), they require it in]the other. If Devendra Bhattya 
had entertained the opinion attributed to him as to receiving a 
son, he would have expressed it in as clear terms as he did in 
placita xxxi, xxxii, Section I, as to giving a son. Devendra 
Bhattya had ample opportunity when he treated as to the compe¬ 
tency of a woman to take a son in adoption to express the opi¬ 
nion attributed to him by the Madras High Court. The fact 
that he not only carefully refrained from uttering such a doctrine, 
but also when in placitum xxiv of the same section he touches 
upon receiving a son in adoption by a woman, he again says, as 
mentioned in placitum vii, Sec. I, shows that Devendra Bhattya 
wanted to relax the doctrine of Vasishtha as to a widow’s power to 
give a sou in adoption and to restrict it in the case of receiving 
{vide Bom. H. C. Rep., Vol. VII, pp. 16B, 164 —Narayan Bahaji, 
alias Narayan Parosotyam and Sundara IJaye, defendant, appel¬ 
lant). As to the first argument that Devendra Bhattya, in spite 
of the full opportunity, did not express his opinion as to the 
competency of a woman to receive a son after her husband’s 
death without any permission, I have already stated that the 
author was treating the question, whether a woman could, during 
her husband’s lifetime, adopt a son without his consent. Per¬ 
haps the widpw’s power to receive a son was so widely known 
and accepted in his time that he thought that the subject did 
not require any express! dii of opinion from him. That the 
widow’s power to adopt a, son without^ier husband’s permission 
* was a recognised fact in his time becomes clear from the anxie¬ 
ties shown by Nanda Pandit in his Dattaka Mimansa to con¬ 
vince the Hindpo public that a widow could not adopt a son with 
the consent of her husband’s kindred. That Devendra Bhattya 
{bought the expression of any opinion on the subject unnecessary 
is still strengthened by the following remarks of the Privy Coun¬ 
cil in the Ramnad case, as well as by the leading authorities of 
Southern India. Their Lordships remark :—“ Upon the w'hole, 
^‘then, their Lordships are of opinion^ that there is enough of 
“ positive authority to warrant the proposition that, according 
" to the law prevalent in the Dravira country, and particularly 
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" wherein this Ramnad zemindary is situated, a Hindoo widow 
“ not having her husband's permission may, if duly authorised 
“ by his kindred, adopt a son to him.” When we find that 
Devendra Bhattya was an author of Southern India, bom with 
the ideas and associations of that place, and also when it is shown 
that almost aU the authors of Southern India explain the text 
of Vasishtha by saying that prohibition therein contained refers 
to a woman having her husband alive, and not to a widow, and 
when those opinions are sanctioned by the usage of our time 
even, the only legitimate inference that arises from the silence of 
Devendra Bhattya, is what I stated before, that he considered the 
widow’s competency to adopt without the permission of her hus¬ 
band as an accepted doctrine of his country and time, which 
needed no expression of his opinion to support it. On the face of 
these strong reasons for his silence, there can be no application of 
the maxim expressio unius personcn est exchisio alterius. Then 
as to the argument that why Devendra Bhattya did not express his 
opinion on the receiving by a woman in placitum xxiv, of Section 
I, I should assign the same reason for it. Besides that, in placitum 
xxiv, Devendra Bhattya, after giving a description of certain cere¬ 
monies to be performed with coagulated milk (Dahi, &c.), he showed 
that a man having no male issue is only competent to adopt and 
not a woman, thereby showing that if a man had two wives, 
having sons by one, and daughters or no childreji by the other, 
the latter wife cannot adopt a son, “for to proceed therein would 
he unproductive of the object.” The“ passage in placitum xxiv 
stands thus:—" So also in the case in (question the affiliation of 
" a son by a woman proceeding legally with the sanction of her 
“ husband to constitute for him male issue only tak<53 place where 
" no son of that person may exist. But if he have any, although 
“ she may be destitute of the same, such adoption does not obtain, 
&ic.” These passages clearly show that the author was dealing 
with the competency of a woman to adopt with her husband's 
permission during his lifetime, and the author’s primary object 
was to show that a husband having a son by one wife could not 
authorize another chilcRess wife to adopt, and he had no reason 
in that place to express any opinion as to the widow’s compe- 
tocy to adopt. To preserve the consistency of the whole code 



CAN A WIDOW IN BENGAL ADOPT WITHOUT PERMISSION. 6? 


of Devendra Bhattya, as well as for the foregoing reasons, it is 
more reasonable to attribute to him the opinion which the Madras 
High Court gave, than to say that he interpreted the passage of Va- 
sishtha in two different ways. The fundamental principle of con¬ 
struing a law is, that one part of it may not be destroyed by the 
other. Here, if we construe the passages of Devendra Bhattya 
in placitum vii. Sec. I, that he interpreted the passage of Vasishtha 
to mean that a woman having her husband living could not, 
during his lifetime only, adopt without his permission, and that 
as to the widow’s competency to adopt the author did not express 
any opinion for the reasons I have already stated, and left it to 
be inferred, if necessary, from verses xxxi and xxxii, as was 
eventually done by the Madras High Court and the Privy Coun¬ 
cil, then by this interpretation the consistency of the work is 
entirely preserved. The Madras High Court does not, for the first 
time, attribute this opinion to Devendra Bhattya, but the Bombay 
High Court also quotes the following passage from Sir W. H. 
Macnaghten’s Principles of the Hindu Law, 2nd edition, page 68 
note, and page 74 of G. Tarkalankar’s Edition, as an authority to 
show that the right of adoption without the permission of the 
husband docs appertain to a widow (Bom. H. C. Rep,, Vol. V, 
A.C. J., pp. 186, 187.) The beginning of the case is at page 181) ;— 
“According to the Vyavahara Kaustabha and Mayukshya, 
“ authorities of the highest repute among the Mahrattas, which in 
“ this respect follow the doctrine of the Dattaka Chandrika, the 
“sanction of the husband*is not requisite.” The Court then 
quotes Section I, arts. 31, 32 of the Dattaka Chandrika. Thus 
• it will be seen that Sir W. H. Macnaghten, and in 1868 the Bom¬ 
bay High C(«irt, attributed the same opinion to Devendra Bhattya 
as the Madras High Court did in the great Ramnad case. If 
Devendra Bhattya really entertained an opinion inconsistent with 
that of the other authors, and approved doctrines of his country as 
to the widow’s competency to adopt,he might have easily expressed 
it in the places where from his silence the Bombay High Court in 
Vol. VII of its Report, pages 163,164, infers that the author intend 
ed to expand the text of Vasishtha in the case of a woman giving a 
son, and restricted it in the case of a woman taking a son in adop¬ 
tion. *Expr68810 univs e 8 t personee eocclu 8 io alterius, like factum 
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vtiUt, is indeed a dangerous weapon in the hands of a man who 
is determined to come to a particular conclusion, and only seeks 
for a reason to come to it. Jagannatha and Srikrisna Tarkalankar, 
whenever they found themselves in difficulties, took up the latter 
to beat down their antagonist. If we construe the passage of 
Vasishtha in the way in which Hindoo law is generally interpret¬ 
ed, and if we look to the paramount necessity for an adoption, 
we must interpret the said passage to mean, as I have already 
stated, that a married woman having her husband living cannot 
adopt without her husband’s permission. The maxim expressio 
unius est personee eooclusio does not always logically hold 

good. For, if I were to say all human beings are animals, it does not 
follow therefrom that beasts are not animals. In 1877 the 
Bombay High Court again concurred with the Madras High Court 
with regard to the opinion attributed to Devendra Bhattya as to 
the giving and receiving of a son by a widow, and remarks:— 

“ According to Vasishtha, quoted in the Dattaka Chandrika, a 
“ woman is not either to give or take an adopted son without 
“ the assent of her husband, and though Devendra Bhattya urges 
“ that non-prohibition may constitute assent, he applies this 
only to the cases of the husband being dead or having emi- 
“ grated or entered a religious order.” (Ind. Law Rep., Vol. II, 
Bom. Series, p. 377, but see p. 380). So we find the Bombay High 
Court in 1868, and in 1877, the Madras High Court, the Privy 
Council, Sir W. H. Macnaghten, p. 74 or 68, and the Vyavastha 
Darpana (see page 797), all in one voice declaring that, according 
to Devendra Bhattya, the absellnce of prohibition does constitute 
assent. Pandit Bharat Shiromany also entertains the same opi¬ 
nion. ' * 

In the case of Lakshmappa v. Ramava and others (Bom. BL 
C. Rep., Vol. XII, p. 364, A. C. J.; but see also pp. 394 and 395), 
the Bombay Higli Court again attributed the same opinion to 
Devendra Bhattya as the Madras High Court did in the great 
Ramnad case, with this difference that it thought the maxim 
“ Intention of another not prohibited is sanctioned ” cannot apply 
to the case of a widow ^ving her only son in adoption, because 
it could not be supposed that the said maxim coqld empower 
her to do that which in verse xxix Devendra Bhattya had ex- 
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pressly forbidden her husband to do. The Bombay High Court 
also admitted that the said maxim—“ Intention of another, &c.,”— 
did equally apply to the case of giving as well as receiving, but 
that its application should have been limited to cases in which 
such implication could be properly made. By this observation 
Bombay High Court perhaps meant to say that the maxim 
should not be applied to those extreme cases where such appli¬ 
cation would be quite absurd, as in the case of a widow giving 
her only son in adoption or where the widow s husband expressly 
prohibited adoption. See also the ruling published in Yol. X 
Bom. H. C. Rep., A. C. J., p. 235, which clearly shows the compe¬ 
tency 'of the mother to give her son in adoption. 

As to the argument that if we follow Dt^v^endra Bhattya 
we shall have to go ahead of all the schools in India, for in 
that case we shall have to allow a woman during her husband's 
absence even to adopt a son without his permission, I should 
observe, the kind of absence contemplated by Devendra Bhattya 
) is manifestly not such absence as is compatible 
with the interchange of letters by post; it means an absence 
shutting out the wife from communication with her husband 
when some emergency has arisen, which would justify the receiv¬ 
ing of the son. Looking to the extreme necessity for adoption, 
every Hindoo would admit that it is very desirable that his 
wife ought to be allowed to adopt a son under the circumstances 
contemplated by Devendra Bhattya. Devendra Bhattya author¬ 
ized a wife and a widow to* do what every Hindoo would wish. 

Let a woman be declared competent to adopt a son under 
• those circumstances in which she would be justified in giving 
a son in adaption. If an absence incompatible with the inter¬ 
change of lettej’s by post can authorize a married woman to 
give a son in adoption during her husband's absence when 
some emergency has arisen (vide Ind. Law Rep., Yol. II, 
Bom. Series, p. 377, but see p. 380), the same kind of ab¬ 
sence and emergency should authorise her to adopt a son. 
If in doing so we go ahead of all other schools, I can only say 
we do what is just and rational. Then Devendra Bhattya also 
places the -v^idow’s power to adopt above her relations; he does 
not require the consent of her husband’s kinsmen, and in this he 
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is supported by the author of the Kaustabha, who assigned very 
good reasons why she should not be made dependent for 
performing such beneficial act on the selfish and designing 
relatives of her husband; see Mad. High Court Rep,, Vol. II, 
p. 230. The worst enemy imbued with conservative ideas can at 
the utmost urge for her dependence and require the consent of 
her husband’s relatives as mentioned by tKe Privy Council, i.e., 
in the case of a joint family to seek the consent from an un¬ 
divided member of the family, and when the family is not 
joint, the consent of any sapinda is sufiicient (Ind. App., Vol, 
III, p. 155; Suth. P. C. Judgment, Vol. II, p. 135), but 
cannot take away her privilege altogether; at any rate, as in 
Dravira, she ought to be allowed to adopt with the consent of 
her husband's kinsmen. 

The above doctrine of the Privy Council as to the necessity 
of an undivided kinsman’s consent, when there is any, must 
be admitted, is capable of inflicting a great injury on a widow, 
and that the justice and equity which require such consent in 
other provinces do not exist in Bengal, for here the property 
of an undivided brother vests in the widow, and not in the 
surviving brothers, and when a widow being invested with the 
rights of her husband exercises her power of adoption, she does 
so in derogation of her own right: vide Rajah Vellaiiki Vanhata 
Krisna Row, plaintiff, and Venkata Rama 'Lakashim Narsogy 
and others, defendants (Ind. App., Vol. IV, p. 1). The prin¬ 
ciple upon which any assent was considered necessary appears 
to be that females on account of their supposed mental weakness 
are always under tutelage, and are incaf)able of performing any ' 
important act without the advice and assent of a s'ale relation. 
This advice and assent may be given by one as well as by 
many, and by a divided member of the family as well as by 
an undivided member. The assent is not required as a waiver 
of the rights of the assenting party, but as evidencing the 
opinion of a masculine mind. 

Pandit Bharat Chandra Shiromany also is of opinion that, 
according to the Dattaka Chandrika, a widow unless prohibited 
by her husband at the time of his death to ado|)t a son, can 
adopt one. 
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Pandit Bharat Chandra Shiromany i» respected as an autho¬ 
rity in Bengal (vide Vyavastha Darpana, p. 770; and Rattigan 
on Adoption, pp. 30-31), and his opinion that a minor can 
adopt a son was approved hy the Privy Council (vide W, R., 
Vol. XXV, p. 235, but see p. 239^. 

The general Hindoo law for the benefit of her husband’s 
soul gives a very great power to a Hindoo widow in her hus¬ 
band’s property than she has for worldly purposes (Suth. 
P. C. Judgment, Vol. I, p. 476, but see p. 479). Nothing is 
so much conducive to the spiritual welfare of her husband’s 
soul than the adoption of a son. I do not see why she should 
be deprived of exercising ‘such a beneficial act which all other 
schools authorise her. The vague text §f Vasishtha has been in- 
' terpreted in other schools in a way favorable to the widow. 
The Privy CeUincil and the Madras High Court interpret the 
passages in th^! Dattaka Chandrika in the same way. If we 
interpret the same passage without the aid of any com¬ 
mentator, there is nothing in the language of "Vasishtha to say 
that by the term woman therein used he meant widow also. 
As far as civil rights are concerned, a wife and a widow are 
almost distinct beings. The Hindoo writers also divide them 
into two classes. In Colebrooke’s Digest we find one chapter 
relating to Jbhe duties of a woman, and the other relating to 
•the duties of a wi^ow surviving her husband. In midwifery 
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or anatomy a woman might mean a widoWy but when we treat 
of the civil right of that sex and also its status in the society, 
specially among the Hindoos, the term woman in ninety-nine 
places out of a hundred exclude a widow. Even if the term 
woman include a widow in the said text of Vasishtha, which I 
emphatically deny, nevertheless the assent of the husband 
therein mentioned ought to be such as if contemplated by the 
author of the Dattaka Chandrika. " If there be no prohibi¬ 
tion, there is assent” on account of the maxim—'• The intention of 
another not prohibited is sanctioned.” So the text of Vasishtha, 
if it at all includes the widow, ought to mean that a woman or 
widow cannot, if prohibited by her husband, adopt a son. 

That the term woman in Vasishtha’s text ought not to include 
a widow becomes still more clear when we come to consider her 
larger rights to perform the religious duties than what she 
possessed during her husband’s lifetime. As a married woman, 
she cannot perform the sradh ceremony of her father-in-law, 
but she can do that in her widowed state ; so it seems that, as 
far as religious duties are concerned, she fully represents her 
husband. When adoption is of so much importance for spiri¬ 
tual purposes, and when a widow seems fully to represent her 
husband, I do not see why she should be debarred, unless 
especially permitted by her husband, from adopting a son for 
the salvation of her own and her husband’s soul, and if any 
permission be considered necessary in a case of such extreme 
necessity, why that permission shotlld not be of the nature as 
contemplated by Devendra Bhattya and other writers of the 
Southern schools, viz., an implied permission on account of the 
maxim : “ The intention of another not prohKJited is sanc¬ 
tioned.” 

In addition to the other arguments, it may be urged against 
my theory that the Madras High Court and the Privy Council 
were wrong in holding that when Devendra Bhattya allowed a 
widow to give a son in adoption without the permission of her 
husband after his death, it was reasonable to suppose that he 
would have put upon the text of Vasishtha the same interpreta¬ 
tion as he has put upon it with regard to givii^, or in other 
words, he would have declared the competency of a widow to 
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receive a son also if he had considered the subject at length. 

' It was a mistake to impute this opinion to Devendra Bhattya, 
for in declaring the widow’s competency to give a son he is 
supported by the text of Yajnyawalcya—He whom his father 
or mother gives is a son given; ” but as far as receiving is con¬ 
cerned, there is no text to support the opinion attributed to the 
author. As Yajnyawalcya declares the competency of the mother 
by the above text, the text of Vasishtha, “ Let not a woman 
either give or receive a son unless with the assent of her hus¬ 
band,” in order to make it consistent with Yajnyawalcya, was 
construed to mean that a woman, during her husband’s lifetime, 
cannot give a son in adoption, but a widow can. If you put 
this construction upon the text of Vasishtha for one purpose, 
why should you not put the same construction upon it for the 
other purpose,— i.e., if the term “ woman ” therein used does not 
include a widow for the purpose of giving a son in adoption, 
why should the same term in the same sentence include a widow 
with regard to the receiving of a son ? If Vasishtha used the 
term “ woman ” in a restrictive, sense,— i.e., a woman therein 
used simply meaning a woman having her husband living, no 
other interpretation ought to be put upon that very term with 
regard to receiving. You cannot reject one part of Vasishtha’s text 
and accept the other. The fact that there is no other text to 
restrict the meaning of the term woman as far as receiving is 
concerned, ought not to make any difference in the interpreta¬ 
tion of the passage; for be* it remembered that in putting a 
restricted sense upon the text of Vasishjtha so far as giving is 
cfoncerned, we do not reject any part of that text. We hold 
that Vasishtha%iust have meant by the above passage that a 
woman having h^r husband living cannot give a son, as otherwise 
he becomes inconsistent with Yajnyawalcya, which is impossible. 
According to the rules of construction as it obtains in the 
Hindoo law, we are bound to interpret the canons of our 
sages in the way in which they may not be inconsistent with 
one another; and when inconsistency becomes unavoidable, we 
accept that canon which agrees with custom, and reject the 

other on the ground that it has no application in the present 
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age, Kali Yoog. It is only when consistency becomes impos- 


t 



74 


HINDOO LAW OF ADOPTION. 


sible that a text of one Rishi (sage) is rejected, and the other 
which coincides with custom is accepted. We are bound to 
interpret the texts of the different Rishis in such a way 
that we may make all of them effective. Fortunately, there is 
no such real inconsistency between Vasishtha and Yajnyawalcya. 
By the preceding remarks, we do not mean that to render the 
passages of Vasishtha consistent with those of Yajnyawalcya we 
ought to construe the texts in this way, for that assumption 
would indirectly give superiority to Yajnyawalcya. We cannot 
do that, for, according to the Hindoo law, both the sages are 
equally infallible and all-knowing and wise. We, instead of mak¬ 
ing one yield fb another, assume that it was extremely im¬ 
possible for the sages like Vasishtha and Yajnyawalcya to ordain 
anything inconsistent with each other’s opinions. When Yajnya¬ 
walcya expressly ordains that a mother can give a son in adop¬ 
tion, Vasishtha must have meant by the passage, “ Let not a 
woman either give or receive a son in adoption without the 
assent of her lord,” that a woman having her husband living 
cannot without his permission give her son in adoption. He 
had not the idea of extending his prohibition to a widow, or 
in other words, we must hold, that both the sages must have 
meant the same thing,— i.e., a married woman cannot give or 
receive a son without her husband’s permission, but a 
widowed mother can,—i.e., neither Yajnyawalcya by his text, “ He 
whom his father or mother gives is a son given, ” meant that a 
mother during the lifetime of the father could give a son in 
adoption without her hysband’s consent, nor the text of Vasish¬ 
tha intended to convey his prohibition to widowed mother. 
The text of Menu :—“ He whom liis father or m6irher gives as 
his son, &c.” (Chap. IX, sloka 168), may be explained in the 
samo way,—i.e., a widowed mother can give a son, but when the 
father is alive she cannot do so, or in other words, the term 
woman in Vasishtha’s text means a tvoinan having her husband 
living, and the term mother in Menu (Chap. IX, sloka 168) 
and Yajnyawalcya means a widowed mother, — i.e., a mother after 
the death of the father. It will be seen that by this inter¬ 
pretation all the sages become consistent. 

That the term woman in Vasishtha’s text, at any rate as far 
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as giving is concerned, cannot convey the idea of a widow, 
becomes clear if we read the whole text of the said sage. The 
text begins thus:—“ A son formed of seminal fluids and of 
" blood proceeds from his father and mother as an effect from 
" its cause; both parents have power for just reasons to give, 

“ to sell, or to desert him ; but let no man give or accept an only 
“ son, since he must remain to raise up a progeny for the 
“ obsequies of ancestors. Nor let a woman either .give or 
“ accept a son, unless with the assent of her lord ” (Golebrooke’s 
Digest, Vol. II, Sec. 8, p. 387). By the first portion of the 
text, like Menu and Yajnyawalcya, Vasishtha also gives absolute 
dominion to both the parents over their son. Both the parents 
have power to give, to sell, or to desert him. If we take the 
term woman to include a widow, the above passage becomes 
inoperative, and the first part of the text becomes neutralised 
by the latter. So we ought to seek for an interpretation which 
would make the whole text consistent. This can be easily 
done by saying, as I have already said in different places, that 
although both parents have equal dominion over their children, 
yet a mother, when the father is alive, is dependent on him, 
or else when she becomes a widow or when her husband is 
absent, and that absence is of such a nature that there can be no 
communication between each other (Ind. Law Rep., Vol. II, 
Bom. Series, pp. 379-380), she becomes the sole mistress of her 
children. That Vasishtha and other sages accorded to a widowed 
mother a larger dominion cfv^er her children, is borne out by the 
whole genius of the Hindoo law and custom. The first part of the 
• Vasishtha’s text was noT doubt 'intended for the guidance of the 
sons, and ht.^ told them that both your father and mother can 
give you or selj, you or desert you, but the other part being 
intended for the wife, Vasishtha said to her, “ although you have 
equal rights with your husband over your sons, yet so long your 
husband lives you are dependant on him, and you are bound to 
take his permission before you do any important act, and 
therefore you better not give or receive a son without his permis¬ 
sion, but after his death you can do as you like.” And by this 
interpretation of Vasishtha’s text, we not only make him cson- 
sistent, but he becomes supported by Menu and Yajnyawalcya.,. 
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The text of Menu and its commentary by Kalluka, in which 
the said commentator, after mentioning the opinion of Vasishtha, 
accords to both the parents equal dominion, both severally and 
jointly, over their children, leave no room for saying that by the 
passage in Vasishtha’s text, “ both the parents have power, &c. 
he (the sage) meant that both the parents jointly have the 
power to give, sell, or desert, &;c., for such construction is not only 
irrational, but by putting it we make Vasishtha, as far as giving 
is concerned, inconsistent with the other sages. For be it re¬ 
membered consistency is the life and soul of the Hindoo rules 
of construction. It is our primary duty to make the sages 
consistent. If, for the reasons given, we interpret the passage 
of Vasishtha in the way stated above as far as giving is concerned, 
by parity of reasoning the same passage ought to convey the 
same meaning with regard to receiving also. There is nothing 
in the text to show that Vasishtha intended to convey a different 
meaning by the term woman in his text- as far as receiving is 
concerned. If the term woman meant a married woman with 
regard to giving, it ought to convey the same meaning with 
regard to receiving. Besides, have not the Madiiis High Court 
and the Privy Council held, that if the maxim„ “ the intention 
of another not prohibited is sanctioned” can authorise a widow 
to giye a son in ^option when there is no express permission 
from her husband, the same maxim ought to authorise a widow 
to receive a son under the same circumstance; and Devendra 
Bhattya would have made the same use of this maxim with 
. regard to receiving if he had considered the subject at length; 
for. the maxim goes to support the propositions of giving and 
reijemnflf equally. In coming to the opinion with regard to the 
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giving of a son, Devendra Bhattya must have put as much weight 
upon the maxim that “ intention of another not prohibited is 
sanctioned ” as upon thetext of Yajnyawalcya—“ He whom his 
father or mother gives is a son given.” The reason and authori¬ 
ties made use of in according to the ‘ mother’ in contradistinction 
to the ‘ woman,' in Vasishtha’s text, the privilege of giving a son 
in adoption, might also with equal force be used in giving to 
the widow the privilege of receiving a son in adoption. 

I do not see the justice of construing Vasishtha’s text so ri¬ 
gorously as the modem lawyers seem to think it has been 
interpreted by the Bengal school. I say so, because I find none 
of the* leading authors interpret the said text against the compe¬ 
tency of the widow. The passages in the Dattaka Chandrika 
and the Dattaka Mimansa and the texts therein mentioned 
ordaining the necessity of selecting a boy from the sapindas, 
contain stronger prohibitions than Vasishtha’s—“ Let not a 
woman either give or receive a son in adoption unless with the 
assent of her husband.” Sanouca, an infallible sage, like Vasishtha, 
ordains, “ the adoption of a son by a Brahmin must be made from 
amongst sapindas or kinsmen connected by an oblation of foodj 
or on. failure of these, one not so connected; otherwise let him 
not adopt.”—Dattaka Chandrika, Sec. I, placitum x, see placitum 
XX, wherein Devendra Bhattya distinctly, under the authority 
of Menu and Brihaspati, rules that a brother’s son must be first 
selected in preference to others. Nanda Pandit also holds the 
same opinion. In the presence of all these authorities, and 
although Sanouca begins his text by a I must,’ yet in the case of 
*Srimati lima Beyi, plaintiff, the Privy Council held that “the 
“text which'prescribes preferential adoption of the sapindas has 
“ not the force gf law.” (Ind. App., Vol. V, p. 40.) 

When I come to consider the texts of the Hindoo sages and 
their commentaries independently of the Hi^ Court Rulings, 
I shall then show how words stronger than those of Vasishtha 
have been construed to be dissuasive and not imperative. 

It may be argued that the interpretation put upon the Dat¬ 
taka Chandrika by the Privy Council and the Madras High 
Court is nothing but an obiter dictum, and as such it cannot over¬ 
rule tne decisions* of the Beng^ High Court on the point. In 
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the first place, I contend that such an obiter dictum of the 
Privy Council ought to overrule the Bengal Ruling, if there 
is any. Because the Dattaka Chandrika being the paramount 
authority in Dravira as in Bengal, any interpretation which 
the Dattaka Chandrika received in a Dravira case ought to 
have the force of law in Bengal also. 

Secondly, I contend that the cases accepted as authorities on 
the point do not refer to Bengal. The first case noticed by 
Mr, Rattigan is a Behar case; vide Rajah Shumsher Mul v. 
Ranee Dil Rajkonwur (Sel. Rep., Vol. II, p. 169, new edition, 216). 
This case was decided on the vyavastha of the Pandits. The 
Pandits questioned on the subject returned the following answer : 

It is written in the Viramitrodoya and Sanskara Kaustabha 
“ that it is lawful for a widow to adopt a son without the autho- 
rity from her husband, provided she had obtained the consent 
“ of her husband’s heirs. But as this decision is overruled in 
“ Dattaka Mimansa, a treatise of greater authority, the adoption 
“ of a boy by a widow without any authority from her husband 
“ is illegal and invalid,” and in support of this answer, after 
citing the text of Vasishtha quoted in the Dattaka Mimansa, 
“ Let not a woman either give or receive a son unless with the 
“ assent of her lord,” they proceed to argue as follows:—“ It 
“ has been argued that this text is applicable solely to women 
“ whose husbands are alive and not to widows, the wife beins: 
“ alone under the control of the husband; to this it is answered, 
“the word woman is to be taken'in a general sense and ap- 
“ plied equally to a widow or to a wife, both being under control, 
“the widow under that of her husband’s kindred. To this' 
“ it is urged, in reply, that a widow consequently ^nay adopt a 
“ son with the assent of her husband’s relations, but such a 
“doctrine would be manifestly absurd, for if she could with 
“ the consent of* her husband’s kindred adopt a son, the word 
“ husband must necessarily bear the sense of kindred, which 
“ it does not, and a son so adopted could not confer any benefit 
“ on the deceased husband being' adopted without his consent, 
“ whereas a son adopted by a widow with the consent of her 
“ husband is in truth the son of her lord!* 

The above passages are fiearly the re-production of Section 1, 
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placita xvii, xviii of the Dattaka Mimansa. Then comes the 
case of Joy Mam Dhami v. Mu^an Dhami (Sel. Rep., Vol. V, 
p. 3, new edition). This is a Gya District case. In this case 
Pandit Lila Dhar holds that, according to the Viramitrodoya, 
adoption by a widow without her husband’s permission is valid ; 
and the Pandit then cites Mitacshara, Chap. I, Sec. XI, clause 
ix:—“ He who is given by his mother with her husband’s consent 
while her husband is absent or incapable though present, or 
without his assent, after her husband’s decease, &c.” Perhaps 
the Pandit comes to the conclusion that if a widow is competent 
to give a son in adoption, she by parity of reasoning is like¬ 
wise authorised to receive one. Then he cites a passage from 
the text of Sanouca—“ She who is barren, &;c., having fasted 
for a son,” and states that the right is common to the married 
woman and the widow. The Zillah Judge held the adoption 
valid, but the adoption was set aside by the Sudder Court on 
the vyavastha of its own Pandits. The Sudder Pandits said 
that they gave their vyavastha on the authority of the Dattaka 
Chandrika, the Dattaka Mimanga, the Dattaka Didhiti, the Vira¬ 
mitrodoya, and the Mitacshara. But in fact the passages referred 
to in Shumsher MuVs case were quoted from the Dattaka Mi¬ 
mansa alone,— i. e., placita, xvii, xviii of the said book. It seems 
that another Zillah Pandit, Bohur Bhat, was consulted,and he held 
that such adoption was valid. The Pandit, disapproving the 
adoption, simply mentioned the name of the Dattaka Chandrika, 
perhaps to augment the nutnber of his authorities, but in fact 
no passage from the Chandrika was pited by him. The other 
'authorities therein citecl referred to the question “whether a 
widow havii^ adopted a boy and made a gift to him could 
revoke that gifk It will be seen that both these cases, though 
decided by the Calcutta Sudder Court, came from Behar and 
were decided on the authority of vyavastfias based alone 
on the Dattaka Mimansa of Nanda Pandit. According to the 
Dattaka Mimansa, even with the permission of her husband 
given during his lifetime, a woman can neither give nor adopt 
a son. But this opinion is rejected by all the schools. As to 
the concluding portion of the passages alleged tohave been quoted 
in Rajah Shumsher MvX's case (Sel. Rep*, Vol. II, p. 216), from the 
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•Dattaka Mimansa—“ That a son adopted by a widow with the 
consent of her husband is in truth the son of her lord—iJcyfafe 
Bhumsher Mul v. Ranee Dilraj Koonwar (Sel. Rep., Vol. IF, 
p. 169, new edition, p. 216), I deny that any such passage can 
be found in the said author’s book, and it is extremely reason¬ 
able that such a passage should not exist there. If the Pandit 
quotes it as the opinion of Nanda Pandit, I must say that it is a 
fabrication. Nanda Pandit altogether denies the right of a widow 
to give or to adopt a son see the judgment of the Privy 
Council and the Madras High Court in the great Ramnad case. 

As it has been distinctly held by the Madras High Court 
and the Privy Council that the opinion of Devendra Bhattya and 
Nanda Pandit must have been that the assent of the husband 
stood upon precisely the same footing and was of the same scope 
in the cases of giving and receiving, and that the Dattaka 
Chandrika must be considered as an authority for the proposi¬ 
tion, that if a man without a male issue died or emigrated, his 
wife might without sanction adopt a son, so all the rulings ac¬ 
cepting the Dattaka Chandrika as an authority for giving may 
be received as an authority for receiving also (see Ind. Law 
Rep., Vol. II, p- 377, but see pp. 379, 380; Bom. Series, 
see Bom.. H. C. Rep., Vol. VIII, A. C. J., 114). The case 
in Vol. V, Bombay High Court Report, page 181, but see 
page 186, where the Court quotes Sir W. H. Macnaghten’s 
opinion (second edition, 68 note) : “ According to the Vyavahara 
“ Kaustabha and Mayukshya, authoi^ties of the highest repute 
“ among the Maharattas, which in this respect follow the doc- 
** trine of Dattaka Chandrika, the sanction of the husband is not 
“requisite.” The text of the Dattaka ChandrikaTthus alluded 
to appears to be Section I, articles 31 and 32, which niay be taken 
as an authority on the competency of a woman in Bengal to 
adopt a son without authority from her husband. Sir W. 
H. Macnaghten and the Bombay High Court have understood 
the Dattaka Chandrika in the way in which it has been inter- 

* It is only in times of distress that Nanda Pundit allows a widow io give 
tier son in adoption (Sec. IV, v. 12, Dattaka Mimansa). A widow can, under 
no circumstances, according to the said author, receive a son (tv. 16, 17, 
18, 19, and 27, Sec. I, Dattaka Mimansa). 
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preted by the Madras High Court and the Privy Council in. the 
great Ramnad case. The author of the Vyavastha Darpana is 
also of opinion that in Bengal a wddpw can, without any per¬ 
mission from her husband, give one of her sons in adoption— 
Vyavastha Darpana, foot-note, p. 762. See also Lahshmappa v. 
Ramava and others. (Bom. H. C. Rep., Vol. XII, p. S64 or pp, 
68, 69 of this book.) 

Now I proceed to examine some of the important rulings of 
the Bengal Proper in which parties conceded as to the necessity 
of a formal permission. Those rulings, at the best, can be 
received as an admission of the interested parties. In Janoke 
DehyCC v. Sada Shib Roy, the Sudder Court of Calcutta decided 
that as the widow had failed to prove the deed of permission, the 
adoption made by her was consequently invalid. (Sel. Rep., Vol. I, 
p. 262, new edition.) It seems the question, whether a widow in 
Bengal could adopt without the authority from her husband, was 
not raised in this case, but it was only conceded that she could not. 

It was held in the case of Ballavahanta Chowdry v. Krishna 
Pry a Dasi Chowdrain (Sel. Rep., Vol. VI, p. 270), that the 
deed of permission not being proved, and the requisite ceremony 
not having taken place, the adoption must be declared invalid. 
In this case the adopter was held to be unconscious of what he 
was doing. A Hindoo of the telee caste, inferior to a sudra, a few 
minutes before his death, was asked,* Here is the boy you wanted 
to adopt, now receive him.’ The dying man only answered 
“ yes ” perhaps “ ^15^1 This was held insufficient to constitute a 
valid adoption. The principal reason assigned for invalidating 
•the adoption was, thaif without the hoTna ceremony no adop¬ 
tion could valid. Had the case been decided now, the 
unfortunate adqpted boy would not have been, on the score of 
ceremony, cast upon the world unfit to call any one his own 
I’elative ; for the Bengal High Court has held that ceremony is 
not necessary in the case of an adoption by a sudra. (See Ben. 
Law Rep., Vol. VII, p. 1, App. Civ.; and 15 W. R., C. R., p. 300.) 
In the case of Ballavakanta Ghoivdhry also, the question as to 
the widow’s power to adopt without the permission of the 
husband was not raised. This case, properly speaking, does 
not furnish materials even to argue that the parties conceded 

11 
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that the widow could not adopt without the permission of her 
husband; the question was whether the adoption of a boy under 
the circumstances disclosed in the case could validate the 
adoption. 

Then comes the case of Oour Nath Chowdhari (vide Sud- 
der Decision for 1852, p. 332). The Sudder Court remarked:— 
“ On reference to Macnaghten, Vol. I, page. 86, we find that it is a 
“ disputed point whether a widow having with the sanction of her 
“ husband adopted one son, and such son dying she is at liberty to 
“ adopt another without having received a conditional permis- 
“ sion to that effect from her husband. According to the doc- 
“ trine of the Dattaka Mimansa, the act would clearly be illegal, 
** and this work is authoritative on the subject of adoption.” 

“As it appears from the decision of this Court at page 135, 
“ Vol. I, Sudder Dewani Adawlut Decision, that, on special per- 
“ mission granted, one son may be adopted on the death of an- 
“ other, and no case has been brought forward to show that 
“ without such permission such adoption would be valid; and 
“ further, as it is a principle of Hindu law, that without per- 
“ mission no son can be adopted, it is a fair legal inference that 
“ a second adoption on the death of the first child when the 
“ husband is no longer alive to grant permission to adopt, can- 
“ not be valid ; we therefore set aside the alleged adoption of 
Gouri Nath.” See Gour Nath Chowdri v. Anna Purna Chow- 
drani, S. D. A., 1852, p. 332. 

This case also, like ninety-nine othdr kindred cases, simply goes 
to show that the parties under an erroneous impression accepted 
it to be the law, that formal permission was necessary in Bengal,’ 
and, therefore, it was held that the widow having f^Vith the sanc¬ 
tion of her husband adopted one son, and that.son dying, she 
could not adopt another without having received a conditional 
permission to that effect from her husband, and the Court held 
that such an adoption would be invalid according to the doc¬ 
trines of the Dattaka Mimansa. Nothing can surprise one more 
than to find that the Dattaka Mimansa is cited as authority to 
support the above proposition ; do we not find that, according to 
the Dattaka Mimansa, a widow can neither give nor receive a son 
even with the permission of her husband given during his 
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lifetime {vide Dattaka Mimansa, Sec. I, placita xv, xvi, xvii, and 
xviii). “ ‘ By a man destitute of a son.’ From the masculine 
" gender being here used, it follows thaT; a woman is incompetent 
“ to adopt. Accordingly Vasishtha ordains:—‘ Let not a woman. 

either give or receive a son unless with the assent of her hus- 
“ band ’ ” (placitum xv, Dattaka Mimansa, Sec. I.) “ From 

“this the incompetency of a widow is deduced, since the 
“assent of her husband is impossible” (Dattaka Mimansa, see 
placitum xvi. Sec. I). “Nor should it be argued that the 
“ assent of the husband is requisite for a woman whose hus- 
“ band is living, because she is subject to control; but not so 
“ the 'widow, for mention being made of woman in general, 
“ dependency on control is not the cause; and were it, her subjec- 
“ tion to the control of kinsmen exists as shewn in the following 
“ text; — ‘ On default of these the kinsman, &;c.’ ” Dattaka Miman¬ 
sa, placitum xvii, Sec. I. “ If it is contended then that she may 
“ adopt a son with the assent of the kinsmen even, it is wrong, 
“ for the term ‘ husband ’ would become indefinite, &c.” (Dat¬ 
taka Mimansa, Sec. I, placitum^ xviii). “Since the only power 
“ of widows is fixed to be that of using property during their 
“lives, it is established that they have not power to adopt 
“a son; but it must not be affirmed that it follows that, in the 
“ same manner, women also whose husbands are living are in- 
“ competent” (see placitum xxvii. Sec. I,DattakaMimansa). These 
passages will convince any one that adoption by a widow is 
altogether prohibited by the Dattaka Mimansa. See the great 
Ramnad case, reported in Vol. II, Mad. H. C. Rep., p. 206, and 
*the Privy Council judgment on the same (P. C. Judgment, 
Vol. II, p. 139^ but see p. 141). Perhaps by the above passages 
the author ipeans that a permission given by the husband is 
not capable of taking effect after his death; so by altogether 
prohibiting adoption by a widow, and feeling* its hard conse¬ 
quence upon society, the author has sanctioned the affiliation of 
a kritrima son as ordained by Parasara. 

Justice Dwarkanath Mitter, iii the case of Rajah Opendra Lall 
Roy V. Sreemutty Rani Prosono Moyee (B. L. R.,Vol. I, A. C. J., 
221; S. C., see also W. R., Vol. X, p. 347), in dealing with the ques- 

9 0 

tion, whether the adoption of an only son can be held valid oc 
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not, remarked as follows:—“ Suppose, for instance, a son has been 
“ adopted by a childless widow without the fermission of her 
“ husband, the prohibitioii against such an adoption is contained 
“ in the following passage:—‘ Let not a woman either give or 
“ ‘ receive a son in adoption unless with the assent of her husband/ 
“ Can it be said that such an adoption would be valid in law ? It 
“ will be observed that the language emplojj^ed in the preceding 
“ text * is precisely similar to that employed in the text prohi- 
“ biting the adoption of an only son, and it would be difficult to 
“ suggest a reason why an adoption invalidated in the one case 
“for temporal purposes upon considerations arising out of a 
“ religious view of the matter should not be equally invalidated 
“in the other case upon similar grounds.” I do not think 
any one would argue from the above remarks that Justice 
Mitter authoritatively lays it down that permission is essen¬ 
tially necessary for a widow to empower her to adopt a son. 
The above remarks at best are nothing but a mere obiter dictum 
of the learned Judge. Like other Judges, without entering into 
the question as to the widow’s competency to adopt without a 
formal permission from her husband, he was influenced by the 
existing popular notion that such permission was necessary. The 
acute mind of Justice Mitter, however, could clearly see that if the 
prohibition contained in the first passage of Vasishtha as to the 
adoption of an only son be taken to be dissuasive and binding 
upon the conscience only, the passage immediately following it 
prohibiting the adoption by a woman without the permission of her 
lord, ought to convey the same meaning. But, as to the adoption 
of an only son. Justice Mitter certainly was in the minority.' 
It has been held by series of rulings of the Calcutta High Court, 
as well as of the other High Courts, that the prohibition as to the 
adoption of an only son is merely dissuasive. I agree with Jus¬ 
tice Mitter so far that both the prohibitions alluded to in his judg¬ 
ment stand precisely upon the same footing. It will be seen 
that Justice Mitter does not mean to say that those passages 

- —;- L — - 

* But let no woinan or accept an onij son, since lie must remain to 
raise up progeny for the obsequies of ancestors, nor let a woman either give or 
accept a son unless with the assent of her lord (Vasishtha, see Colebrooke’s 
Dig., Vbl II, Bk. V, Chap. IV, Sec. VIII, p. 887). 
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cannot be interpreted as being merely dissuasive, but that the 
sum and substance of his argument is, that because one part of 
it has been construed to be imperative, the other part ought to 
be taken to have the same imperative force. With due deference 
to Justice Hitter’s opinion, I beg to submit, that when language 
stronger than this, as in the case of adopting nearer kinsmen 
in •preference to remoter ones, especially with regard to the right 
of uterine brother’s son to be adopted in preference to a stranger 
(vide Dattaka Chandrika, Sec I, vv. 10, 11, 12, 13, 14, 15, 
16 ; Dattaka Mimansa, Sec. II, vv. 2 to 16 ; Sutherland’s Synop¬ 
sis, Head Second), has been construed to be merely dissuasive 
and binding upon the conscience only (vide Sremotee Tima 
Deyi, plaintiff, v. Goluck Annanda Dass Mohapatra, defend¬ 
ant—Ind. App., Vol. V, p. 40), the whole text of Vasishtha, 
which begins with a simple “ Let not,” ought to be interpreted 
in the same way.* 

Against this ruling of the Calcutta High Court we have in 
the Bengal side the following decisions;— Devi Doyal v. Hur Hur 
Sing (Sel. Kep., Vol. IV, 407). In this case the power of a widow 
to give her only son in adoption in Dwyamushyayana form 
who was duly authorised by her husband, has been conceded, 
and in Sremottee Joymonee Dasi v. Sremottee Siba SundaH 
Dasi (I Fulton, 75) Sir Edward Ryan, then Chief Justice of the 
Calcutta Supreme Court, remarks as follows:—“ On the first 
point the adoption of an only son is no doubt rendered blameable 
by Hindoo law, but when dIOne, it is valid.” 

Again, in Mussumat Tikday v. Harro Loll (March, 1864, W. R., 
•Sp. No., p. 133), decided^by the Bengal High Court, Justice Raikes 
observes ;—“ Uhough it is allowed that a father should not give 
up his only ^on^or adoption by another, we are not shown any 
reliable authority on the illegality of such selection when once 
made and acted upon.” The Bombay High Co\irt, by a recent 
decision, held such an adoption to be valid— Vyankatrav Anan~ 
drav Nimhallcar v. Jayavantrav (4th September, 1867, Vol. IV, 
Bom. H. C. Rep., 191). • 

* Since this decision of Justice Mitter, the Calcutta High Court, in 
another ciise, has also held, that the adoption of an only son is invalid- 
lad. Law llep., Vol. in, p. 443, Cal. Series, 
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In the Punjab, the adoption of an only son has been main¬ 
tained— MaJcJien Lall v. Shuhea (Punjab Kecord, Vol. V, p. 66) 
In Madras also, the High Court, by the following recent rulings, 
has held the adoption of an only son to be valid— vide China 
Qavbndan and another v. Kumara Gaundan (Mad. H. C. 
Rep., Vol. I, p. 54), and Singama v. Vengamuri Venkata Churli 
(Mad. H. C. Rep., Vol. IV, p. 171). • 

So it will be seen that, if there are two decisions of the Calcutta 
Hight Court disapproving of such an adoption and holding the 
prohibition of Vasishtha to be imperative, there are dozens from 
the other High Courts laying down a contrary doctrine. Whe¬ 
ther the text of Vasishtha be interpreted as imperative or dissua¬ 
sive, we lose nothing. For we contend that the term ‘ women,’ 
therein used, does not include a ‘ widow,’ and that a widow’s 
power to adopt is based upon the extreme necessity for adoption, 
and is supported by the whole genius of the Hindoo law. If it 
be argued in the language of their Lordships in the great Ram- 
nad case that “ upon a careful review of all the writers it 
appears that the difference relates rather to what shall be taken 
to constitute in cases of necessity evidence of authority of the 
husband than to the authority to adopt being independent of 
her husband/’ I would say that if any permission be considered 
necessary, let that permission be of the nature contemplated by, 
Devendra Bhattya, viz., the absence of prohibition is permission 
or in other words, let there be a legal presumption of such 
permission as advocated by the Dattak®, Chandrika and other 
writers. 

With due deference to their Lordships’‘''opinion, I beg to submit 
that the majority of the writers, in according to 4*. widow the 
power of adoption, principally base their argument on the 
extreme spiritual necessity for a son, and theii, as if to meet 
their antagonists bn all points, they submit that, if permission be 
considered necessary, let there be a legal presumption of it. When 
we come to consider the fact of our Rishis ordaining a wife 
to be one half of her husband’s b6dy, and declaring her equally 
liable for the pure and impure acts of her husband’s, and on 
the death or absence of the husband according her the liberty, 
of giving her sons in adoption independently of her husband. 
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it becomes clear that the right of adoption appertains to a widow 
as much as to a man. 


The cases noted in the margin,* like the case of Gour Nath 


* Puma Nanda Bhattacharjee, 
guai'dian of Krisna Nad Chow- 
dhari, appellant, v. Uma Kanta 
Lahiri and others, respondents 
(SjMlcVir Dewnni Adnlat lleport, 
V(C IV, pp. 318, 319; Vysmustlia 
Diirpana, p. 816) ; Mohendra Lull 
Mukerji v. Rukmini Dehya (Cory- 
ton’s Report in High Court, Vol. I, 
I). 42 ; Vyiivastha Darpanu, p. 814: 
W. U., 15, P. C., 16; S. D. D., 1852, 
p. 332; Suth. P. C. Judgment, 
Vol. II,-p. 219). 


Choludhavi (Sudder Dewani 
Adalat Report, 1852, p. 332), 
do indeed go to show that the 
Judges, who decided these cases, 
were of opinion that formal per¬ 
mission of the husband was 
essentially necessary to consti¬ 
tute a valid adoption, but 
neither in these nor in others. 


excepting the cases of Shumsher Mul and Joy Ram Dhami, the 
question as to a widow’s pow'er to adopt without permission 
was directly ra'ised and properly discussed. In all these cases, 
both the Bench and the Bar assumed that permission was neces¬ 
sary. As since the decision of those two Behar cases and of 
Rajah Heman Chal Sing, the question, as to the widow’s compe¬ 
tency in Bengal to adopt without her husband’s permission, 
seems to have been neither raised nor discussed in any case, I 
have every reason to suppose that all the cases in which the 
Judges, without entering into the question, indirectly assumed 
the non-competency of the widow to adopt, have followed the 
doctrine laid down in the cases noted in the margin,*!* but as 

these cases were erroneously 


-j- (1) Joy Ram Dhami, Appellant 
(5 Set. Rep., p. 3, new edition). 

^ (2) Skum Sher Mul, appeilnnt (2 
Sel. Rep., p. 169; new edition, 

p. 216). » 

(3) Rajah Heman Chal Sinp, 
Appellant (8 uUj. I*. C. Judgment, 
Vol. I, p. 4>. 


decided according to the Vya- 
vastha of the Dattaka Miman- 
sa, which has no application in 
Bengal, and which, moreover, 
does away altogether with the 
adoption by a widow, I do not 
think that they, and others by 


which they were followed, can be taken as a bar to the opening 
of the question, whether according to the authority of the 
Dattaka Chandrika, a widow can, without formal permission 


from the -husband, adopt a son, and whether the Dattaka Chan¬ 


drika is of paramount authority in Bengal or not. 

That the Dattaka Chandrika is of paramount authority in 
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Bengal has been distinctly held in the great Ramnad case. 
See also Vyavastha Darpana, p. 1041, and the Privy Council 
Judgment, VoL II, pp. 140,141. 

“ The doctrines of the Dattaka Mimansa are also respected 
and followed in this country, with the exception of such of 
“them as are contrary to the doctrines of the Dattaka Chan- 
“ drika—^Vyavastha Darpana, foot-note, p. 1041.” Baboo Say^a 
Charan Sirkar is of opinion that in Bengal and Dravira (Deccan) 
Dattaka Chandrika is respected and followed in preference to 
the Dattaka Mimansa and the other works on the subject— 
“ The adoption rules followed in Bengal are the same as in force 
“ and acted upon in Dravira (Deccan) ; whereas, in the other 
“ schools, the Dattaka Mimansa being followed in preference to 
“ the other works, the differences (in the doctrines of adoption) 
“ between those schools and of the Bengal or Dravira (Deccan) 
“ schools are the same as those between Dattaka Chandrika and 
" Dattaka Mimansa ; of these the material ones are as follows :— 
“ In the schools, other than in Bengal and Dravira, a dattaka son 
“ must be adopted previous to the initiation by the ceremony of 
“ tonsure, and before the fifth year of his age, and although a 
“ boy, whose tonsure has been performed within the fifth year 
“ of his age in the family of his natural father, may be adopted, 
“ yet he cannot become a dattaka son in the ordinary form, but 
“ must be considered an anitya dwyamushayana, notwith- 
“ standing the tonsure be repeated in the family of the adopter; 
“ whereas in Bengal and in Dravira ’(Defican) a twice-born man 
“ may adopt a son before his uponayan, and a Soodra before 
“ the marriage of the boy. In the two latter schools a wife 
“ cannot adopt a son without her husband’s consetfu or authority; 
“ whereas in the Benares and other provinces, sh® can do so with 
the consent ‘ of the nearest-of-kin.”—(Vyavastha Darpanaj 
pp. 1041-1042.) Colebrooke remarked on a case, quoted at p. 92, 
Vol. II, Strange’s Hindu Law:—“The followers of the Mitac- 
“ shara in the Benares and Maharatta schools admit the widow’s 
“ power of adoption without authority from her husband, if she 
“ have the sanction of his kindred.” But before the decision in 
i^he Ramnad case, this exposition of the law, so far as the 
Benares school was concerned, was considered incorrect as being 
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opposed to both the original treatises as well as to decided cases. 
Sir W. H. Macnaghten is, on the other hand, of opinion that, 
according to the authorities which are followed in Bengal and 
Benares, a woman is competent, after the death of her husband, 
to adopt a son, provided he gave her permission to do so during his 
lifetime. (Macnaghten’s Hindu Law, pp. 98-100.) When we come 
toiread Sir W. H. Macnaghten’s remarks, quoted by the Bombay 
High Court (Bom. H. C. Rep., Vol. V, A. C. J., p. 186), to the effect 
that, “ according to the doctrine of the Vyavahara Kaustabha 
and Mayukshya, which in this respect follow the doctrine of the 
Dattaka Chandrika, the sanction of the husband is not requisite,” 
one finds himself at a loss to ascertain the definite opinion of 
the author about a widow’s power to adopt. It is admitted by 
all, that the Dattaka Chandrika is of paramount authority in 
Bengal. Sir W. H. Macnaghten also admits that, according to 
the said work, the sanction of the husband is not requisite (Sir 
W. H. Macnaghfcen’s Principles of Hindu Law, 2nd edn., p. 68, 
foot-note; see Grish Chunder Tarkalanka’s edition, p. 74), then 
how he could in the same work hold that, according to the 
authorities which are followed in Bengal and Benares, a woman 
is competent, after the death of her husband, to adopt a son, 
provided he gave permission to do so dumug his lifetime (pp. 98- 
100, Macnaghten’s Principles of Hindu Law). Perhaps, when Sir 
W. H. Macnaghten remarked that, according to the authorities 
followed in Bengal, a woman is competent, after the death of her 
husband, to adopt a son, pfovided he gave permission erroneously 
like others, he (the author) meant that she could do so according to 
the doctrine of the Dattaka Mimansa, and he might have also 
based his opinion on Joyram Dliamee and Sham Sher Mull’s case: 
he must haye been further of opinion that the Dattaka Chandri¬ 
ka was not of any authority in Bengal. Now L would ask my 
indulgent reader to judge what weight oughi to be given to 
the principle laid down by Sir W. H. Macnaghten that, “ according 
to the authorities in Bengal, a widow can only adopt with the 
permission of her husband.” *lt must be admitted now that 
the opinion of Macnaghten, that a widow in Benares is Incompe¬ 
tent to adopt without formal permission, has been destroyed by the 
remarks of the Privy Council in the great Ramnad case (Suth. 
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ib 

P. 0. Judgment, Vol. II, p. 135). Do not these inconsistent 
.opinions at least go to show that the question, as to the widow's 
competency to adopt, did not receive that amount of attention 
.from these eminent men as it deserved ? 

' In spite of the unassailable and clear opinion of the author 
of the Dattaka Chandrika {vide Sec. I, placita xxxi, xxxii), and 
other unimpeachable canons of thfe Hindoo sages and doctrinea of 

•Alacnaghten’sPrinci- eminent commentators quoted below. Sir 
plesofHind()oLtiw,108. jj Macnaghten has held that a widow 

in Bengal and Benares cannot even give a son in adoption {vide 
Dattaka Chandrika, Vol. I,Sec. I,placita xxxi to xxxii, and Yajnya- 
walcya there quoted; Mitacshara, Sec. XI, pp. 69 to 73 ; Menu, 
Chap. IX, sloka 168). All these authorities enunciate one universal 
rule as to the widow’s competency to give a son in adoption—see 
also Vyavastha Darpana, p. 762, foot-note—where the opinion of 
Sir W. H. Macnaghten is condemned as incorrect as far as Bengal 
is concerned—see also the Indian Law Report, Vol. II, Bom. Series, 
p. 377—^where it w^as held that a wife without her husband’s 
consent cannot give a son in adoption, and the Dattaka Chandri¬ 
ka there qouted. 

The ruling in Vol. X, Bombay High Court Report, A. C. J., p. 235, 
clearly shows the competency of the mother. I think in the pre¬ 
sence of these authorities there cannot be two opinions as to the 
competency of the mother (after the death of the father) to give 
'her son in adoption. See also LuJcshmappa v. Ramavu and 
others, Bom. H. C. Rep* Vol. XII, p. 364*. 

' Now, as to the opinion of Baboo Sayama Charan Sirkar in 
pp. 1041 and 1042 of the Vyavastha Darpana, if I can show 
that in Dravira a widow can adopt without the permission of 
her husband when she has not been expressly, prohibited to 
do so {vide Bamnad’s case, P. C. Judgment, Vol. II, p. 135; 
also Mad. H. C. .Rep., Vol. II, p. 206), then it must be admitted 
that Baboo Sayama Charan has made a mistake in holding that 
in Dravira a widow cannot adopt without her husband’s per¬ 
mission ; Baboo Sayama Charan' however, admits that the rules 
of adop|ion in Bengal and Dravira are the same. Now if I 
succeed to show that, not only according to the Dravira school 
a widow can adopt without her husband's permission, hut that, 
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according to the Dattaka Chand'rika, she can do so, and that the 
Dattaka Chandrika w the 'paramcmnt authority in Bengal, 
I do not see why an adoption made by a widow in Bengal, 
without her husband’s permission, should be made invalid. 
I do not think any one would give preference to Jagannatha 
over Devendm Bhattya. 

Baboo Sayama Charan Sirkar, with regard to Oouri Nath 
Chowdhry’s case (vide Sudder Dewani Decision, 1852, p. 332), in 
which it was Iheld that, without a conditional permission, a 
widow cannot adopt a son after the death of - the first adopted 
son, remarks:—“ The above decision is quite correct according 
“to fhe Dattaka Mimansa, but it does not appear to be so 
“ according to the Dattaka Chandrika, which is adhered to in 
“ Bengal in preference to the former, and which, being silent in 
“ the matter, may be construed to permit at least not to prohibit 
“ the adoption in question, inasmuch as the same Wbrk has laid 
“ it down, that if there be no prohibition even there is assent 
“ on account of the maxim, ‘ The intention of another not 
“ ‘ prohibited is sanctioned’—(Dattaka Chandrika, Sec. I, placi- 
“ turn xxxii). Thus when the act is not prohibited by Dattaka 
“ Chandrika, but it is expressly sanctioned by the Vivada Bhan- 
“ garnava, the practice of the act should be allowed in Bengal 
“ by the dispensers of justice, more especially when it is reason- 
“ able as well as religious. Thus Vrihaspati, ‘ a decision must 
“ ‘ not be made solely by having recourse to the letter of the 
“ ‘ written code; since if n(9 decision were^made according to the 
“ ‘ reason of the law there might be failure of justice, &c.' ”—(Vya- 
’ vastha Darpana, p. 797^. If Baboo Sayama Charan had carefully 
considered plaauita vi, vii, and xxxii of the Dattaka Chandrika, he 
might have JEouud that the reasons which he assigned to support 
that conditional permission is not necessary, would have gone 
fo convince him that on account of the maxifia-—“ intention of 
another not prohibited is sanctioned ”—^no formal permission is 
at all necessary for a widow to adopt a son; for if she can give 
a son in adoption in the absence of express prohibition qh 
^ bccount of the maxim quoted above, d fortiori she ought to be 
allowed to receive a son under the same circumstances, consider¬ 
ing also that a son is essentially necessary for .the spiritual 
benefit of the wido-w’s husband, aW such adoption being held 



92 


HINDOO LAW OF ADOPTION. 


to be a positive act it becomes an imperative obliga¬ 

tion on the part of the widow whether she has express per¬ 
mission or not— (vide Vyavastha Darpana, pp. 770 to 776). In the 
case of Rajendra Narayan Lahiry v. Saroda Soondari JDabi 
(16 W. R., p. 548), it 'Vff’as held that a childless Hindoo widow 
is bound to adopt a son if at all she is anxious for her own 
salvation, and what is required to be done for that end is not 
optioTial hut an imperative obligation. But see the case of 
Daya Mayi’v. Rcbsh Beliam (29th September, 1852, S. D. Rep., 
p. 1001), where Sir R. Barlow held, that a widow is not bound 
to adopt a son against her own wishes, though possessed of a 
deed of permission from her husband. I think in the face of 
the subsequent ruling published in Vol. XV, Weekly Reporter, 
the rule laid down by Sir Robert Barlow cannot be accepted 
as authority. The rule laid down in Rajendra Narayan 
Lahirts cas6 is no doubt consistent with the general spirit 
of the Hindoo law. Although a widow cannot be compelled to 
exercise the power of adoption against her own wishes (vide 
Bom. H. C. Rep., Vol. XI, pp. 199 to 202), yet, for that reason, it 
cannot be said that it is not a positive act, and that the non¬ 
performance of it would not bring sin upon her according to 
the Hindoo shastras. ‘ Vide Vrihaspati cited in Colebrooke’s Dig., 
Vol. II, Chap. VIII, Bk. V, p. 522, and the texts quoted in pages 
419 to 421 of that work and volume. 


The Law Reports noted in the margin* will be searched in 


,, , , _ vain "to ‘and any case except- 

• Select Report, Vols. I to V11, . “ 

Marshal’s Report— mg those two Behar cases 

Sudder Dewaui <iecision for 1853. decided bn the vyavastha of the 

Do. do. do. 1857. Dattaka Mimansa/,-whereby the 

Do. do. do. 1856. -j » , 

[See page 196. Widows competency or non- 

Do. do. do, 1861, competency in Bengal to adopt 

Do. do, (Jo. 1S62. authority from her 

husband was decided, or the Dattaka Chandrika was interpreted 
as being against the widow’s power to adopt without the permis¬ 
sion of her husband. 


Sudder Dewaui 

deci.slun for 1853. 

Do, 

do. 

do. 

1858. 

Do, 

do. 

do. 

1857. 

Do. 

do. 

do. 1856. 

[See pngp 196. 

Do. 

do. 

do. 

1861. 

Do. 

do. 

(Jo. 

1862. 


Then comes the case of Rajah Hemanckal Sing (Suth. 
P. C. Judgment, Vol. I, p. 4). It was a Bareilly case, but 
decided by the Sudder Dewani Adalat of !Bengal, and even¬ 
tually by the Privy Coimcil,' In this case it was held, “ that u 
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widow could not adopt a son without the authority from her 
husband, and Shura Sher MuVs case was cited as an authority. 
The Lords of the Privy Council remarked:—“ The opinion of 
“ Pandits of the Sudder Court, both in this case and in the case 
“ of Shura Sher Mul, and that of the Pandit of the Provincial 
" Court of Benares in the latter, appear to be entitled to more 
“ credit than those of the Pandits of the Zillah and Provincial 
“ Courts of Etwa and Bareilly, and that of the Civil Court of 
" Benares.” The date of the decision of the Sudder Dewani in 
Heraanchal Sing*s case is not to be found in the Privy Council 
judgme'ht. Shura Sher MuVs case was decided in 1816. The 
date o'f the Privy Council judgment in Heraanchal Sing's case is 
6th January, 1834, and if we allow that the appeal was pending 
for at least ten years before the Privy Council, it becomes very 
probable that the same Pandit, who gave vyavastha in Shura 
Sher MuVs case, gave vyavastha in Heraanchal Sing's case also; 
and the same Pandit might have given the vyavastha in Joy 
Rara Dhami’s case, for that ease bears the date 14th January, 
1830. In Heraanchal Sing's case, the Sudder Pandit was opposed 
by the Pandits of Etwa, Bareilly, and Benares. The vyavasthas 
in Joy Rara Dlutmi's case were not also unanimous. Is it not a very 
strange coincidence that in both these leading cases, viz., Joy 
Ram Dhami and Shum Sher Mul, wherein the Court Pandit gave 
vyavastha against the adoption—the plaintiff claiming as the 
adopted son, should be a pauper in the one, and in the other, the 
plaintiff Shum Sher Mul, fepresenting the adopted son of Rani 
Bakhta Kunwar, and claiming the property as son of the said 
•adopted son, should ifistitute the suit for possession of the 
property aftcA having been released from an imprisonment of 
seven year% fr*m the Oudh King’s prison, and the defendants 
should be in possession of the property. Several decisions of 
fhe Bengal Sudder and High Court may be cited, showing that 
the parties conceded that a widow in Bengal cannot adopt 
without the previous authority of her husband, and the public 
are at liberty to draw any conclusion from them they like. In 
my humble opinion it proves nothing but the ignorance of the 
Bench and the Bar. Perhaps, previous to the ruling of Shamhhu 

A O 

Chandra v. Narayani Debya, no one thought that, in contraven¬ 
tion of the rules laid down in Dayabhaga, an adopted son could 
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in Bengal succeed not only lineally, but also collaterally, to the 
inheritance of his adoptive father’s relations. 

The case of Guru Frosad Bose, appellant (Sudder Dewani 
Decision for 1860, p. 411), proves that even in questions of law 
it is very difficult for the human mind to get rid of an opinion 
when it is once im|>ressed on it. It also proves that the 
materials to come to a right conclusion, in a question of Hindoo 
law, were very scanty up to that time. Before Justice Dwarka-' 
nath Mitter enunciated the doctrine of spiritual benefit, no one 
thought that a brother’s daughter’s son could claim as ari 
heir, and it was universally believed that persons not enu-, 
merated as heirs in the Mitacshara and Dayabhaga could not be 
reckoned as such, solely on the ground of conferring spiritual 
benefit. I shall show in its proper place what alterations have, 
during the last few years, taken place in the law of adoption 
also. So I do not think that anything can be made out of the 
concessions of the parties. It may be argued that, when men 
like Colebrooke, Strange, and Macnaghten have uniformly held 
that, according to the Bengal, school, a formal permission is 
essentially necessary, a mere obiter dictum, of the Privy Council 
and the Madras High Court cannot overrule the opinions of 
those eminent Hindoo lawyers. With due deference to their 
opinion, I do not think that, in the nineteenth century, anyone 
would blindly follow them when, in adoption questions also their 
fallibility has been pi oved —(vide Ramnad's case). Macnaghten 
held, that the eldest son cannot be giVenrin adoption, but it has 
been recently decided by the Calcutta High Court, that the 
adoption of the eldest son, when there are several sons, is' 
not invalid by Hindoo law—(Ind. Law Rejx; CaL Series, 
Vol. II, p. 36.5). Mr. Mayne, in his Hindu Law,,has clearly 
proved that these so-called five schools have their origin in the 
imagination of Mr. Colebrooke only. All the commentators base 
their opinions on the texts of some sages, and when one com¬ 
mentator rejects the opinion of another, he does not do it, as we 
would reject North-Western Provinces Rent Law in deciding a 
rent case in Bengal; but he tries to prove that the interpretation 
given by the commentator is not correct. So in Colebrooke’s 
Digest one would find aU the southern authorities cited and 
discussed as if they were of as much force in Bengal m 
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the Dayabhaga itself. I, therefore, beg to contend that we 
cannot reject the opinion of any commentator in a question 
like the one presented to us without showing that it is incor¬ 
rect. 

Now to come back to the plea of concession. Justice Sambhu 
Nauth Pandit, in deciding whether an adopted son could succeed to 
his adoptive maternal grandmother’s estate, remarked:—“No 
“ case, either of Bengal or Behar, within the jurisdiction of any 
“ of the two Courts of this Presidency ruling the point, has been 
“shown. Really such a claim was not likely to be found 
“ so rare, if there was any foundation for it ”— vide Spl. No. 
W. R.,'pp. 121 to 123. In Tincori OhosKs case (vide W. R., 
Vol. Ill, p. 49), the late Baboo Kissen Kisor Ghosh assert¬ 
ed, that an adopted son cannot perform the sradh of his 
maternal grandmother. The case in Special Number, Weekly 
Reporter, p. 121, was followed bj’- the Madras High Court, in 
China Rama Kristna (Mad. H. C. Rep., Vol. VII, p. 245), 
In Syam Konwar v. Oya Din, the Allahabad High Court held, 

that an adopted son would succeed to the property to which his 

• 

adoptive mother succeeded as the heiress of her father (Ind. 
Law Rep., Vol. I, All. Series, p. 255). Was it not an estab¬ 
lished opinion that an adopted son could not succeed to the 
cognates ? Justice Pandit, whether rightly or wrongly, was simply 
carried away by the stream of the popular opinion on the subject. 
It is very true that such claims were very rare, and I should say 
the law on this subject may be interpreted in different ways ; but 
does not the weight of opinion now support the claim of the 
^adopted sons to succeed to the property of the cognates and 
agnates equalljf like the sons of the body ? * Mr. Mayne is of 
opinion that^an fdopted son in Bengal can inherit from his mater¬ 
nal grandfather. In spite of the opinion of Macnaghten, based 
tfpon an old ruling, that adopted sons succeed* collaterally and 
lineally, but not to cognates, in the case of Pudma Kunwari 
Chowdry and aTwther v. Jogat Kissore Aoharjee, minor (Shome’s 
Law Rep., Vol. II, p. 229; Cal. Law Rep., Vol. IV, p. 538), 
the adopted son was held to be a preferential heir to his nephew— 
bhaginao, one’s own handhu. So I again say that if, according 

• o 


The Above is tlie opinion of the Courts of our time. 
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to the true construction of ■ the text of Yasishtha and a fiur 
interpretation of the commentaries, a widow in Bengal is 
entitled to exercise the power of adoption without the per¬ 
mission of her husband, she ought not to be deprived of that 
^privilege, because Mr. Colebrooke or Strange stated that, accord¬ 
ing to the Bengal school, a formal permission was necessary 
without assigning any reason or authority for that. This 
opinion becomes of very little importance when we find that, 
according to Sir W. H. Macnaghten, the Vyavahara Kaustabha 
and the Mayuksha, in respect to the widow’s power to adopt 
without any authority from her husband, follow the doctrine 
of the Dattaka Chandrika, for thereby the author has admitted 
that, according to the Dattaka Chandrika, also permission is 
not necessary (see Bom. H. C. Rep., Vol. V,p. 186, A. C. J.) 

Before the judgment in the Tanjore case, quoted in Mam 
Kissore Acharjee v. Bhoobun Moyi Dehyah (7th March, 1859, 
S. D. R., 1859, p. 229), no one ever dreamt that a boy exceed¬ 
ing the age of five years, or whose tonsure ceremony had 
been performed in the house of his own father, could be 
adopted, yet no one ventured to say when this opinion was for 
the first time negatived that,—“ O it was the custom of my coun¬ 
try.” Before Justice Dwarkanath Hitter’s judgment in Vol. 
XIII, Weekly Reporter, and the decision in Jib Nath Tkakur’s 
case, everyone believed that the list of the heirs given in 
the Mitacshara and Dayabhaga were exhaustive, but not illus¬ 
trative, as propounded by Justice Mitter. Hindoo law is involved 
in such ambiguous texts of our infallible sages that, if the 
acceptation of the erroneous interpretation of any text be 
construed into custom, then every misinterprr'tation of the 
Hindoo law might have been allowed to stand over as sanctioned 
by custom, and we could not have seen so many changes wrought 
out in it by the modem mlings of our Courts, and they would 
have been compelled to do away with the greater portion of 
our Hindoo law as interpreted by the leading cases of our time. 
In my humble opinion custom' ought to combat against law, 
and ought to assert its own supremacy over it. Did the 
Bengalees, in making concessions in their litigations, admit that 
there was a custom among them that an adoption without 
permission was invalid ? Th%^ simply, by implication, admitted 



CAN A WIDOW IN BENGAL ADOPT WITHOUT PERMISSION. 97 

that, according to the law of • the land, permission was essentially 
necessary. If it can be shown that the law of the land is 
otherwise, I consider that the concession ought not to carry any 
weight. Be that whatever it may, it does not lie in the mouth 
of a Bengalee to brag of custom. I think they have estopped 
themselves in seeking a legislative enactment for Hindoo widow 
remarriage from piecing of ‘ custom ’ in any matter wherein 
there is Hindoo law. In spite of the old custom, they moved 
the legislature to enact a law legalizing the Hindoo widow 
remarriage, and what they then, through their leader, the Bidyasa- 
gara, stated about the inferiority of custom to law, and which 
has received legislative sanction, d fortiori ought to apply to 
the subject under our discussion. Bidyasdgar, in his book on 
widow remarriage, Chap. XXIV, English edition, quotes the 
following authorities to prove that custom is not to • be adhered 
to when it vras opposed to law:— 

“ Those that wish to know what dharmas are, for them the 
“ Veda is the highest authority, Smriti the second, and custom 
“ the third.” 

Here we see that custom is held as the weakest authority. 

Again— 

^5>it5ibr?53i n” 

“Where th^e are no direct sanctions or prohibitions laid 
“ down in tlfe Veda or Smriti, the dharmas are to be ascertained 
“.from an observation of the country and of th^ family.” 

Thus it is distinctly stated that custom is to be followed on 
those matters only on which there are no precepts in the shastras. 

Further:— , 

“ i 

(A Smriti quoted in the 
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“ 4kA Ssttiriti is not to be accepted when it is opposed to the 

VedftS, 80 custom is not to be respected when it is at variance 
‘' with Smriti.” 

So when Smriti and custom are opposed to. each other, custom 

not to be followed. 

I do not think there is any decision to the effect that, accm'd- 
tQ the> custom of Bengal, a widow has^o right to adopt with¬ 
out a formal permission from her husband. All the cases, as I have 
iJffeady said, go to show that the parties conceded as to the 
necessity for such a permission, because they thought that the 
of the land required it. So it cannot be argued from 
these eases that the custom as to the necessity of the permission 
has been judicially reco^ized. “ No custom how long soever 
“ continued, which has not been judicially recognized, can be 
" permitted‘to prevail against distinct autlmrity”— vide Nava- 
sammai v. Balaram Charlu (Mad. H. C. Rep., Vol. I, p. 420). 

In illustration of my contention, that the accepting of an 
erroneous interpretation of the Hindoo law does not constitute 
custom, and that our Courts of justice gladly overruled those 
erroneous interpretations whenever their fallacies were detected, 
X may again draw my indulgent reader’s attention to the 
Mctum of the late Justice Pandit in the case reported in the 
Special Number of the Weekly Reporter, pages 121-123, and the 
case in Vol. VII, Madras High Court Report, page 245, and 
opposed to them, the Full Bench Ruling of the Allahabad High 
Court, in Indian Law Report, VoL I,*^All£lhabad Series, page 255, 
and the opinion expressed by Mr. Mayne in his Hindu Law, 
as well as the remarks of the Calcutta lligh Court, in the case' 
published in VqI. IV, Calcutta Law Report, page’ 538. Then I 
may refer the case of Ooman Dutta v. Kanya ^Sivg, in which 
it was distinctly held that where there is a sapinda boy, he 
ought to be adopted first. If a sapinda is procurable, adop¬ 
tion of any other boy is invalid (Sel. Rep.,. Vol. Ill, p. 192); 
and as opposed to it, the ruling of the Privy Council in Indian 
Appeal, Vol. V, page 40, laying it down that such adoption is not 
invalid; and then I may refer, to the opinion of the great 
Macnaghten, that an only son or the eldest son cannot be adopted, 
and as opposed to it» the ruling of the Calcutta. High Court in 
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Indian Law Report, Vol. II, Calcutta Series, page 365, that the 
adoption of the eldest son, where there are several sons, is not 
invalid by Hindoo law. I would also draw the attention o^ 
my reader to the conflicting rulings of the different High Courts 
as to the validity of the adoption of an only son. In thft 
case of GouriProsad v. Joymala, it appears that the husband, 
after adopting a son in conjunction with one of his wives, "had 
confirmed his pemftssion already given to another wife to 
adopt, and the adoption made under such permission was 
declared valid by the Sudder Court (S. D. A. R., Vol. I, 
p. 136). But this ruling was subsequently set aside when 
it was found to be incorrect — vide 

(Suth. P. C. Judgment, Vol. I, p. 197), and Manmvdha- 
nath Deb v. Anathnath Deb (Bourke’s Rep., p. 189, O. J.) 
The fact of a widower’s competency to adopt was not also 
an accepted doctrine of the Hindoo law before the ruling pub¬ 
lished in Vol. IV, Madras High Court Report, page 270, and 
I think even now very few widowers would risk the adopting 
of a boy, and a very few Hindoos also would give boys in adop¬ 
tion to them, unless the adopters ensure the adoption by a testa¬ 
mentary disposition of their property in favor of the adopted. 
Does not also Kari Kulitani’s case (\V. R, Vol. XIX)> 
conclusively show that be it custom or an acceptation of thiS 
erroneous doctrine of law, it must yield to the true exposition 
of the Hindoo law as understood by our Judges.^ In all thesd 
cases, a marked change in the interpretation of the Hindoo law 
has taken place, although those interpretations were accepted as 
c laws for a series of years without any difference of opinion. 
As to the que|tion of the widow’s competency to adopt without 
a formal ^emjission in all the three cases in which it was 
directly raised, viz., Shum Sher MuVs -case, Joy Bam Dhami'a case, 
fend the case of Rajah Hemanchal Siiig, there was a difference 
of opinion among the Pandits, and in one of these—i. e., Joy Bom, 
Dhami's case—one of the Pandits stated that he had heard oi 
adoptions taking place wi thou# any permission from the husband. 

In the great Ramnad case, reported in Vol. II of the Madras 
High Court Report, p. 206, but see p. 228, the Madras High 
Court* remarks:—■* 
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“ In a case in which many lofty sentiments of morality were 
“enunciated, an amusing consciousness runs through the judg- 
“ ment of Lord Eldon, that but for the existence of an extensive 
“ property, the morals of Mr. Welseley Pole’s children would have- 
“ remained unprotected. So doubtless in the present case, the 
“ deceased Pamaswami would have been left in the quiet posses- 
“ sion of all spiritual benefits derivable from the adoption, if this 
“ extensive property had not been at st^e.” This opinion is 
curiously consistent with what we find in actual practice. 
Many poor widows, where there was nothing to inherit from 
their husbands, adopted the sons of poorer men, though it 
was widely known that they had no permission from their 
husbands, and in some cases they did so with a judicial deter¬ 
mination or previous assertion of the non-existence of the permis¬ 
sion. Do we not find that the boys adopted under such circum¬ 
stances are treated in every way as the legally adopted sons of 
their adoptive fathers ? They perform their adoptive fathers’ and 
mothers’ sradJis; relatives respond to the invitation and eat 
the dinners given by them; they are married as the adopted 
sons of their fathers, and if of a different gotrii, the poorahits 
mention them by the gotra of their adoptive fathers, which they 
cannot do if they hold the adoption invalid; the relatives also 
come and join in the festival. If a Brahmin, his upanayan 
ceremony is performed according to the veda and gotra of his 
adoptive father. Nobody for a moment questions his right to 
offer the sacred pinda to the manes of hi.si,adoptive ancestors. 

If we consider the texts of our sages, we find nothing in them 
either permitting or prohibiting a wid^fw to adopt, excepting < 
the indistinct wordings of the sage Vasishtha, whic^ I have shown 
ought not to apply in the case of a widow. Th^se who impute 
the power to a widow to adopt, either with or without the per¬ 
mission from hei husband, do so on account of the extremO 
religious efficacy of adoption, and some presume permission on 
account of the absence of prohibition. 

Jagannatha, who has been overruled on many points of the 
Hindoo law, and in questions of adoptions specially, argues that 
adoption being the act of a man, a woman cannot adopt with¬ 
out his permission, and although a widow dan perform acts of 
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religion without the consent given previously by her deceased 
lord, she cannot without such consent adopt a son given, for 
the text of Vasishtha expresses :—Let not a woman either give 
or receive a son in adoption unless with the assent of her 
husband " (Colebrooke, Vol. II, p. 388), 

Bachaspati Misri* does not connect the terms—“ Nor l^t a 
woman accept a son,” with the wordfe, “ unless with the assent 
of her lord; ” because even though she have the consent of her 
husband, a woman cannot adopt a son, for she can make no 
adoption since she is debarred from presenting an oblation to 
tire with the mysterious words of the Veda. Can this legal 
incom'petency be removed by the permission of the husband ? 
Jagannatha allows an agent for the purpose. Is there any 
law to support Jagannatha’s proposition ? If the husband’s 
permission is necessary, I think there ought to be a permission 
also authorising a widow to appoint an agent for the perform¬ 
ance of the sacred homa, or else how the widow, being the agent 
herself and incompetent to perform certain acts by the operation 
of the law, can appoint a sub-agent to perform that very act 
which she herself cannot do. So the arguments of Jagan¬ 
natha and Bachaspati Misri would rather go to prove that a 
widow cannot adopt in the dattaka form at all. All the autho¬ 
rities attribute the competency of a widow to adopt on account 
of the extreme necessity for adoption, why do not base that 
competency on that necessity alone ? Those who require a for¬ 
mal permission from “her* husband, I must say have allowed 
their minds to be influenced by the idea of our modem will. 
^ Nanda Pandit in doiilb away with the adoption was certainly 
influenced byk this idea, for in Section I, placitum xxvii, the 
author in bis Dattaka Mimansa says—“ Since the (only) power 
“ of widows is fixed to be that using property during their lives, 
it is established that they have not power* to adopt a son.” 
It is no wonder that Jagannatha, who was contemporaneous 
with Colebrooke, had allowed the idea of the will stealthily 
to encroach upon his Hindulsed notion. He saw that the 
Dattaka Mimansa does away with adoption altogether; and if 


* Culebrouke^ Vol. II, p. 400. 
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ihat doctrine were allowed to hold good, it would not (wily go 
against his pet doctrine of factum valet, but would lay the axe 
to the root of the testamentary disposition in Bengal, and so he 
must have introiluced this theory of permission capable of taking 
effect like a will after the death of the husband. Else there 
is pothing in the text of Vasishtha, if we read the whole of it, 
to say that he meant to include a widow within that prohibition. 
According to the Hindoo law, adoption is purely a religious 
ceremony. The devolution of the property on the adopted is 
a consequence of that ceremony. Does a Hindoo widow stand 
in need of any one’s permission to perform any of the religious 
ceremonies enumerated in the Hindoo law ? I admit in reli¬ 
gious matters she ought to take the consent of her husband, 
the father, or her son. Catyayana says :—“ If a woman, without 
“ the orders of her father, the husband, or the son, should perform 
“obsequies, such obsequies are of doubtful validity.” It does 
not follow from this that, if all these male members be dead 
without granting a general permission, she is debarred from 
performing the religious ceremonies altogether. The passage 
simply means that while unmarried, she should seek the consent 
of her father; and in a married state, of her husband ; and as a 
widow, of her son or her father-in-law: and if she has none of 
them living, either she need not seek the consent of any one else 
as laid down by the Bombay High Court in Vol. V, Bombay High 
Court Report, page 186, A. C. J., or, according to the texts of 
Menu, let her take the consent from som-e other kinsman (Cole- 
brooke’s Dig., Vol. II, p. 137). As she performs other religious 
ceremonies without her husband’s expreso permission, she ought- 
’ to be allowed to adopt also, for adoption is ai? much a reli¬ 
gious ceremony as the others are. It is a mistake to suppose 
that adoption is not necessary for a widow. According to 
Vrihaspati:—“ Ih scripture, in laws, in sacred ordinances, in 
“ popular usage, a wife is declared by the wise as half the body 
" of tlie husband, equally sharing the fruit of pure and impure 
" acts. Of him whose wife is not deceased, half the body survives, 
«(Colebrooke’s Dig., Vol. II, Bk. V, Chap. VIII, Sec. I, 
p. 522). That she is considered half the body of her husband 
was recognised in Bhuhan Moyi Dehya v, Bhm Kieor Acharjee 
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(Suth. P: C. Judgment, Vol. I, p. 574, but see p. 578). 
'* An additional difficulty in holding the estate of the widow of 
“ Bhowani to be divested, as may perhaps be found in the 
“ doctrine of Hindu law that the husband and wife are one.” 
The law of all civilised countries adopts the same principle. 


If the adoption of a son is of so much necessity as described 


502. 

* 

* Menu and Vishnu :—Since tlie »on 
(Jtrayate') delivere his father from hell 
named put, he was therefure called putra 
by Drahniu himself. 

303. 

Hnr}ta: —A certain hell is called put, 
and he who is destitute of mate issue, is 
there torhiented; as son is, therefore, 
called pulra, because he delivers his fatlier 
from that region of horror. 

504. 

FriAa.?/>a/i:—Because a son delivers his 
father from hell called put even by the 
sight of his countenance, therefore is a 
man solicitous for the birtli of a son. 


in the Hindoo law and dis¬ 
closed by the texts quoted 
in the margin* (see Cole- 
brooke’s Dig., Vol. II, pp. 
419-421), it must be the 
height of injustice to hold 
that a widow being equally 
liable for the pure and im¬ 
pure acts of her husband, 
as shown by the above text 
of Vrihaspati, cannot do 


2. A son’s son and the son of an ap- that or remove the conse- 
mnnted daughter, both contribute to the /» ,•! • • r 

attainment of heaTenly bliss; both'are quences ot the OmiSSlons 01 

equally pronounced fit for inheritance and J^^r husband, for which 

obLutious of funeral cakes. i i i 

her own and her husband s 

305 . 

Menu and Vasishtha:—On him he de- soul are equally liable to 


volves the burden of debt; by liim be 
procures immortality; through him he joy¬ 
fully becomes exonerated from every debt 
to living progenitors. 

306. • • 

Sancha and Lichita and Paithinasi :— 
By a son however produced a father 
prospers through bis oblation of funeral 
cakes ; he becomes exonerated from debt 
to his progenitoit. 


be tormented. While a 
widow lives, the husband 
himself lives, and herpower 
to adopt a son stands on the 
rock of the general Hindoo 
law, and she needs no per¬ 
mission, whether implied or 


Harita : —He who has a son, pure, cap¬ 
able, and virtuous in the first period of 
life, an<l perfected by the correction of 
bis own defects, transports his ancestors 
over the abyss of death. 


express, by her husband. 
The remarks of Sayama 
Charan Sirkar and the 
text quoted by him in Vya- 


808. vastha Darpana, pp. 772, 

Simeka and Lichita: —The perpetual 773 : — “ A SOn of any dea- 

support of a consecrated fire and the like, . v 

the scriptures and sacrifices rewarded with cription must be anxlOUS- 

aniple gratuities, da not procure the six- «adonted bv a mnn 
teenth ^ort of the benefit arising from the / . ^ ^» . 

birth of ait ddeet sou. . “destitute oi male ifisue. 
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2. Henven is attnined through the 
means of him who is celebrated as the fire 
of a son and of a grandson, and whose 
many chihiren and himself while living, 
had completed the ntudi/ of scripture and 
the performance of sacrifice. 

309. 

Sancha and JLichita, Vishnu and Hari- 
ta :—By a son a man obtains victory oyer 
all people ; by a son’s son he enjoys im¬ 
mortality^ and afterwards by the son of 
that grandson he reaches the solar abode.* 

310. 

Yajnyatjcalcya :—Through a son, a son’s 
son, and the son of a grandson, the father 
or ancestors obtain bliss in other worlds, 
immortfdity, and heaven, but the double 
set of oblations and the funeral cake are 
offered by a man’s own son, and other 
descendants whether principal or subsi* 
diary.f 

311. 

Vasishthn: —'I’lie endless abodes are al¬ 
lotted to those who have male issue. It is 
recorded that “heaven is not for him who 
leaves no male progeny.” Enemies there¬ 
fore pronounce this curse .—*' May they be 
childless and become evil spirits.” Tiie 
want of male issue is the great cause 
of destruction: therefore is a son desired. 

It is declared in the Veda that heaven 
is not for him who leaves no male issue. 
It consequently appears that celestial 
bliss is attained through a son, and that 
is made- evident by the text of Yajnya- 
walcya.—“ The endless abodes, &c ” Since 
the purport is the same, they are allotted 
to tltose who have grandsons; the word son 
here signifies offspring in general. It is 
thus declared that sons and other male 


“ A Brahmin immediately 
“ being bom is pronounced 
“ debtor to three obligations, 
“ &5C.and those quoted in 
the margin, clearly go to 
show that the adoption of 
a son is a positive act, and 
that the contravention of 
it is the cause of an offence. 
The act of adoption being 
a nitya dharma, i. e., the 
omission to perform which 
brings upon a sin, and the 
widow being half the body 
of her husband, she is as 
much bound to adopt a son 
as her husband was. Com¬ 
mon sense also proves that 
a widow ought to do all 
that which her husband 
would have done. That a 
widow fully represents her 
husband’s estates has been 
recognised by the modern 
rulings ; d fortiori, that she 
Ought to do so in a matter 
of such extreme spiritual 


descendants are desirable. The sage pro¬ 
ceeds to show eternity enjoyed through the 


importance is substantiated 


means of a sou; childless men become by the whole genius of 


invisible giants or demons. Certainly that 
is a great evil by which the name of giant 


the Hindoo* l^f^v. On the 


or demon is affixed to^ manes. Such is the necessity of express per- 
implied sense according to the Katnacara: . . , 

“ Enemies, §”C.” This curse is pronounced mission, Jagannatha and 


by them. 

312. 

Smrili quoted in the Ratnacara :—A 
son of any description should be anxiou.oly 
adopted by one who has lio male issue for 


a few other pandits of his 
school are authorities; but 
all the authorities of South¬ 
ern India, where the Dat- 


• Menu, Chap. IX, v. 187, cited at VII. 
t The first hemistich has been cited at V, 104. 


taka Chandrika, the Kaus- 

r « 

tabha, the Viramitrodoya, 
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tlie B*ike of tlie funeral cake, water, and the Mavukshya, &c., were 
Boleiniiities, and for the celebrity of bis . -i. i 

name; Written, uniformly hold 

2. Fathers desire sons, dreadiiii; lest that absence of pvohioition 
they fall to a region of horror and reflect^ . . . t 

ing ; ytUinoevQr among these »ons shall po 'IS peTW/lSSlon. In the pre- 

asa pilgrim to Gaya, will convey us from sence of these authors, of 

those places of torture. ( Vide Colebrooke’s i 

Dig. of Hindu Law, Vol. II, lik. V, which the Dattaka Chan- 

Chap. IV, Sec. XV, pp. 419-421.) jg ^^e paramount in 

Bengal, Jagannatha cannot be respected, specially when we find 
that, on many points relating to the law of adoption, he has been 
rejected, and it has been declared that his opinion cannot be 
accepted as authority. I do not think that the introduction of 
the maxim absence of prohibition is assent —is either unjust or 
repugnant to the Hindoo feeling. Whether we regard the desire 
to have male issue in the purely secular view for providing the 
perpetuation of a name and the continuation of a family, or 
whether we connect it with religious considerations, there can be 
but little doubt that it is a desire very strongly felt by the Hindoos. 

Man}’-, from the following texts of Menu, infer that a son is 
not necessary for a widow:—“ Many thousands of Brahmins 
“ having avoided sensuality from their early youth, and having 
“ left no issue in their families, have ascended (nevertheless) to 
“ heaven, and like those abstemious men a virtuous wife ascends 
“ to heaven though she have no child, if after the decease of her 
“ husband she devotes herself to pious austerity.” If this text 
does away with the necessity of a son for a , widow, a fortiori 
it does so with regafd to a man, especially a Brahmin, so 
many thousands of whom have ascended to heaven, for a 
(iirect precedent, showing that a Brahmin can ascend heaven by 
austerities, was^ shown by the above text; and it was left to be 
inferred that«a ■\^idow might do so. But no precedent being 
shown of a widow having ascended the heaven by mere reli¬ 
gious austerities, it must be admitted that her chance of ascend¬ 
ing the heaven by mere religious austerities is not so certain as 
that of a man. If, on the authority of that text, we hold that 
fi, son is not necessary for a wiSow, d fortiori we ought to hold 
that a son is not necessary for the same reasons for a man also. 
The above passage of Menu is nothing but an inducement 
held out to widows to perform religious austerities, 

* 14 
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and the hope of salvation is held out to them that they may 
not go astray in despair. 

In the .Vyavastha Darpana, Vol. 11, page 828, Sec. 483, we 
find “ as for a man so for a woman a son is necessary, for a 
woman too is excluded from heaven if destitute of a son.” 

“ snrJTI 

“ Let not a woman, &c.,” of Vasishtha ought to be construed as 
dissuasive and not mandatory, for if, in’ spite of this text of 
Vasishtha—“ ’’ “ should take an 

linremote kinsman or near relation of a kinsman,”—the adoption 
of a remote kinsman can be held valid, on the ground of the 
injunction being binding only upon the conscience of the 
pious Hindoos; why not the violation of the text “ Let not a 
woman, &ic.,” be construed in the same way ? (Vyavastha 
Darpana, Vol. II, p. 948). When with almost all the trans¬ 
lations of the Hindoo authorities, and with the help of a 
highly educated bar, we find, so many conflicting opinions 
among the Judges touching the question of adoption, and on 
many other points not necessary to be enumerated here, it is no 
wonder that the Judges in 1816 should have been unable to 
distinguish between a vyavastha based on the Dattaka Chandri- 
ka and Dattaka Mimansa, and should have arrived at a decision 
on the authority of the Dattaka Mimansa, which altogether denies 
the right of a widow to adopt, and that decision should have so 
much startled the mind of the bar that it did not venture to raise 
the question whether a widow in Bengaf^ according to the opi¬ 
nion of Devendra Bhattya, could adopt a soil without the perifns- 
sion of her husband.' When Justice Hollway himself admits that 
until after the second hearing he could not see what ought to 
be the true interpretation of the Dattaka Chandrika, it is no 
Wonder that it did not strike our old Persian-knowing pleaders, 
most of whom perhaps had not even heard the name of the said 
work of the author, that according to Devendra Bhattya the 
giving and receiving of a son must stand within the same scope, 
or in other words, when, according to the said author, in spite of 
the text of Vasishtha," Let not a woman, &;c.,” a widow can give 
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•her son without the permission of her husband, so by parity of 
reasoning it must be held that she can also receive a son. 

That the maxim of the Hindoo law that the absence of prohi¬ 
bition is assent, is consistent ■with justice and the Hindoo feeling 
has been indirectly recognised by the Privy Council even with 
regard to Bengal. In the great Natore case (W. R., Vol. XVIII, 
p. 218, but see p. 225), the Lords of the Privy Council, in criticising 
the strong evidence adduced against the genuineness of the deed 
of permission, remark :—The stronger the duty to adopt a som 
“ the stronger is the presumption. The Rajah would not like 
" to die without leaving power to his widow to make the adop- 
“ tion*; that he should have postponed it to the eve of his death, 
“ is a circumstance that does not weigh against the probability 
“ of the deed, for he was only of the age of 24 or 25, having a 
“ wife younger than himself. These seem to be the presumptions 
which have been relied on against the deed, but the presump- 
tion in favor of them is not only strong but irresistible.” 

In the same case the Calcutta High Court remarked :—“ We 
“ now come to the consideration of the inherent probabilities 
“ and improbabilities of this remarkable case. Now, in the first 
“place, it is beyond question that adoption in the Natore 
“ family is a rule. It was therefore most natural that the Rajah, 
“ desirous of leaving a son to perform the necessary ceremonies, 
“ should think of adoption, and it would also be quite natural 
“ that the Rajah Gobindo Chundra, not twenty-five years old, 
“ having a wife who w^is still young and to whom he seems to 
“ have been attached, who had borne him a daughter, and who 
■ “ therefore might at any time bear him a son, should not think 
“ of the course to what had been the leading principles of his 
“ family, until T;^arned that his illness might terminate fatally. 

“ There is no evidence to show that he was ever in bad terms 
V with his wife, Sivesvari, who was living at Natore with him, and 
“ there is thus no reason arising out of her position and his 
“ own why he should not make the deed of permission in her 
“ favor if circumstance required it ” (Sj>l. No. W. R., p. 106, 
but see pp. 109-110^ 

Do not the above passages at any rate clearly go to show that 
when husband and wife are living in good terms, and the de- 
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Ceased died possessed of property, a strong natural presumption 
arises in favor of the permission, which ought to outweigh the 
kind of evidence (strong as it was) given in the case ? Almost 
in every adoption case circumstances similar to the above are 
found. The extension of this presumption a step further would 
lead to the introduction of the maxim absence of prohibition is 
permission. Let the cold calculating critics say whatever they 
like, I for myself cannot help believing that the Judges who 
decided this case had allowed their minds to be influenced by 
some consideration akin to the doctrine of the Dattaka Chan- 
drika, “ that absence of prohibition is sanction,” and by the sense 
of natural justice that if we allow the system of adoption, we 
ought to accord an unqualified privilege to the widow to do that 
which every Hindoo considers both on secular and religious con¬ 
siderations an act of paramount necessity. 

Lastly, a question arises whether it would be now expedient 
to disturb the rule which has been so long conceded to by the 
Hindoos of Bengal, for the introduction of the rule advocated 
by me may disturb many titles. As to the first argument, I need 
only say that our Courts of justice, in spite of long concessions as 
shown before, have changed their opinions on many points of Hin¬ 
doo law whenever they appeared to them to be erroneous. As to 
the second argument, much of the difficulty has been removed by 
the late changes in the law of limitation. Besides that, those 
widows only on whom properties of their husbands and that of 
their fathers, &c., have vested, are competent to adopt; but after 
the devolution of the property to a third person, a widow cannot 
exercise the power of adoption so els to deprive the heir on 
whom the property has already vested —vide Rup Ghand Hindoo 
Mai V. Ralchma Bai (Bom. H. C. Rep., Vol. VIII, p. 114, A. C. J.) 

Under these circumstances, I do not think the introduction of 
the rule laid down by the Hindoo sages and commentators as to 
the competency of a widow to adopt without any permission 
from her husband can disturb any title. For she does not obtain 
a better position than ^hose wIwd hold permission from their 
husbands, and like those widows, by ex^cising the power of 
adoption, she would only defeat the reversionary rights of those 
who would have taken the inheritance after her death. 



CHAPTER V. 


THE EFFECTS OF ADOPTION. 

The person legally adopted ceases to have any claim to the 
family or estate, or to perform the funeral rites, of his natural 
father; but for the purposes of marriage, mourning, fee., he is 
not considered in the light of a stranger. A member of a 
Hindoo family cannot, as such, inherit the property of one 
taken out of that family by adoption. The severance of an 
adopted son from his natural family is so complete that no 
mutual rights as to succession to property can arise between 
them {vide Rayan Krishnamacllariyar v. Kuppannay Yanger, 
Mad. H. C. Kep., VoL I, p. 180; see also Namsamal v. 
Balarama Charlu, Mad. H. C. Rep., Vol. I, p. 420.) 

There exists a great difference of opinion as to the share to 
which an adopted son is entitled in the division of the paternal 
property with legitimate sons subsequently bom. Macnaghten 
holds that, according ,to .the law of Bengal, an adopted son 
takes one-third of the property, and this is, no doubt, consistent 
•with the rule laid dowmby Catyayana. Mr. Sutherland, in the 
third special r^e under Head fifth of his Synopsis, remarks :— 
“Where subsequent to an adoption legally made a legitimate 
" son is bom to the adopter, the adopted son, at a division of 
'^heritage with such son, receives a quarter share according to 
“ the Dattaka Chandrika.” 

The opinion attributed to the author of the Dattaka Chan¬ 
drika by Mr. Sutherland, does not appear to be accurate, 
inasmuch as, according to the doctrine of the Dattaka Chandrika, 
an adopted son is entitled to one-fourth of the heritage, if he is 
not endued with ’bminent qualities, and to one-third, if he is so 
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endued {vide Dattaka Chandrika, Sec. V, vv. 17 to 20). This 
fact is noticed in note xxii by Mr. Sutherland.* 

Jagannatha also holds that an adopted son shall have a third 
part of the share appertaining to a son legally begotten (Cole- 
brooke’s Dig., Vol. Ill, pp. 290, 291; see also Vyavastha Darpana, 
pp. 909 and 910). The author of the Dayakraina Sangralia, 
one of the paramount authorities of the Bengal school, also holds, 
that the dattaka son is to take one-third in the division with 
a legitimately begotten son subsequently born. Jimutavahana, 
on the authority of a text of Dev ala, also prescribes one-third 
ghare to an adopted son under similar circumstances. In the case 
of Preyag Singh v. Auyudhya Singh (Maenaghten’s Precedents 
of Hindu Law, Vol. II, pp. 1S4, 185), the Pandits declared 
that, according to the principles of the Dattaka Mimansa and 
the Mitacshara, the property should be divided into four 
shares, three of which to be given to th e son of the body^ 
and the fourth to the adopted son. But in Ayyayn Muppa- 
nar v. Niladotchi Ammal (Mad. H. C. Rep., Vol. I, p. 45), Strange 
and Frere, JJ., ruled, on the authority of the Saraswati Vilasa, 

* Note xxii.—Receives a quarter shore (p. 154). Tliis rule is founded 
on texts of Vasishiha and Catyayana; the latter of which however is variously 
retid. ‘ A third part’ is substituted by some, for the more prevalent rending 
* a fourth partthe difference being adjusted with reference to the qualities of 
the claimants. It is not easy to determine, at least satisfactorily, the e:i(act right 
conferred on the adopted son by the expression “ chaturthansa ” 

(a fourth part or quarter share). If it be contended, as it perhaps justly may, 
that by the expression in question, a specific shareof the whole estate is assign¬ 
ed to the adopted son, a great inconsistency would result. Where a division 
of heritage might lake place between an adoptee^ son and several legitimate 
sons subsequently born, the share of the former would in some instances 
exceed those of the latter. This objection might be obvi ited by adojjr. Ing 
the exposition of Nanda Pandit, who explains the terms aeferred to as signi¬ 
fying “ a quarter share," not an entire share; intimating, probably, thereby that 
the adopted son, undpr the circumstances proposed, should receive the fourth 
of the share, which would be allotted to him, suftposing him to be a real legiti¬ 
mate son. Thus if 1,700 rupees or bighas were to be distributed between 
one adopted, and four real legitimate sons subsequently born, the portion of 
the former would be 85, while each of the latter would take 340; or perhaps 
the objection stated might be more satisfactorily obviated by construing the 
expression “ a fourth part or quarter share ” to signify the fourth of the share 
received by a legitimate son. Thus in the case supposed the share of the 
adopted would be 100, and those allotted to each of the’legitimate soris 4C0. 
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that the fourth share mentioned in the Mitacshara as that of an 
adopted son where a natural son is subsequently bom, is a fourth 
of what the latter is to have,—that is, the estate must be divided 
into five portions, of which the begotten son is entitled to four 
and the adopted son to one. Thus the adopted son would receive 
only a fifth of the whole estate. A similar decision was passed 
by the Sudder Adawlut of Bombay (West and Bulher’s Digest of 
Hindu Law, p. 4!3). Among the sudras the adopted son inherits 
the property left by his adoptive father equally with the legiti¬ 
mate sons subsequently born (Dattaka Chandrika, Sec. V, v. 32). 

According to the Dayabhaga, the adopted son can only inherit 
the es’tate of his adoptive father; but in the case of Syam Chun- 
der and Rudra Chunder v. Narayaini Dehya and Ramicishore 
Roy (Sel. Rep., Vol. I, p. 279, new edition), it was held, that an 
adopted son succeeds collaterally as well as lineally in the family 
of his adoptive father. This decision was upheld in the Privy 
Council (see Suth. P. C. Judgment, Vol. I, p. 25). 

This case was decided . on the authority of Menu, who, in enu¬ 
merating the twelve descriptions^ of sons allowed by the Hindoo 
law, of whom only two or three including ourosa son exist now, 
places the adopted son among the first six who are the kinsmen 
and heirs. 

Menu.—“ The son begotten by aman himself in lawful ivedlocle, 
“ the son of his wife begotten in the manner before described^ 
“ a son given to him, a son made or adopted, a son of concealed 
birth, or whose real fath&r cannot he known, and a son rejected 
“ by his natural parents, are the six kinsmen and heirs ” 
•(Menu, Chap. IX, slokafl59). 

The son o^a young woman unmarried, the son of a pregnant 
“ bride, a qon ‘bought, a son by a twice married woman, a son 
“ self given, and a son by a sudra, are the six kinsmen, but not 
heirs to collaterals ” (Menu, Chap. IX, sloka l60). 

Menu and all other sages uniformly declare that, of the 
twelve descriptions of sons, those who are included under the 
first six, are kinsmen and hMrs; and those who are described 
among the last six, are kinsmen but not heirs to the collaterals. 

Now, let us divide the sages who differ as to the position of 
an adopted son ;-^(l) Menu, (2) Gotama, and (3) the author of the 
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Ealika Purana, place the adopted son among the first six; while 
(1) Vishnu, (2) Sancha, (3) Lichita, (4) Harita, (5) Narada, 
(6) Yajnyawalcya, (7) Devala,and (8) Yamaplace the adopted son 
among the last six, and thus give him a position which disquali¬ 
fies him to succeed collaterally. I think the author of the Daya- 
bhaga had allowed himself to be influenced by the opinion of the 
majority, as well as by the fact that in many cases Menu does 
not prevail now, as he did in the golden age, Satya Yoog. 

In whatever spirit the dictum of the Sudder Dewanny about 
the collateral succession of adopted sons is received now, it was at 
one time considered as opposed to the prevalent doctrine of the 
Hindoo law. In the case of Syam Cliunder v. Narayani Dehya, 
the Privy Council and the Calcutta Sudder revived a law which 
had lain dormant, perhaps for ages. Notwithstanding the amend¬ 
ment made by the late Sudder Court upon the doctrine of the 
Dayabhaga to the extent of admitting the right of an adopted son 
to succeed collaterallyj, ustice Pandit, in the case of Mrinamoyi 
Dehya v. Bijoy Krishna Ooshwame (Spl. No. W. R., pp. 121-122), 
expressed doubt as to the question whether “when two 
“ brothers, one an adopted son, and the other the son of the 
“ body of his father, have to inherit as brother s sons or brother’s 
“grandsons, the property of a kindred of their father, they 
“ take this estate in equal or in the same shares in which they 
“ have taken their father’s estate.” The Madi-as High Court 
has also expressed an opinion to the effect that, although it is a 
settled law that an adopted son succeeds collaterally in the 
family of his adoptive father, it is not yet decided whether he 
succeeds as a collateral to a full share or ‘ only to the same pro¬ 
portionate share that survives him in the case of vafter-bortf^iius 
on the death of the adoptive father— Chinnaramakristna Ayyar 
V. Minatchi Ammal (Mad. H. C. Rep., Vol. VII, p. 245), 

But now the qHiestion is settled by a decision of the Calcutta 
High Court, in the case of Tara Mohun Bhattacharje v. Krepa- 
moyi Dehya (W. R., Vol. IX, p. 423), in which it was held by the 
High Court that when an adopted son comes to share with heirs 
other than the legitimately begotten son, he takes an equal share. 
Those who contend that in collateral successions the adopted 
son should take a full share, seem to labour under the mistake 
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that when an adopted son forfeits all kinds of heritable rights 
in the natural family, it would be an act of injustice to take 
away anything from him unless there is clearest authority to 
curtail his rights; but they seem to forget that adopted sons in 
99 cases out of 100 become gainers by joining the family of 
their adoptive fathers. Among the Hindoos, adopted sons are 
generally taken from families much inferior in wealth to the 
adopter; even when such adoptions take place among the mem¬ 
bers of the same family, in none of them the adopted son 
receives less than three times the property he leaves behind 
to be inherited by his brothers. But as superior efficacy is 
attached to an adopted son selected from among one’s own 
brother’s sons or sons of other nearest sapinda, an exception in 
such cases ought to be made in their favor. If we read the 
original texts of our Rishis and their commentaries, it becomes 
clear that the Hindoo writers intended to give a superior position 
to an adopted son selected from among the adopter’s brother’s 
sons or sons of his nearest sapinda. 

Notwithstanding the law laid dpwn in the case of SyamChunder 
Chowdhry, it was all along thought, on the authority of the 
undisturbed portion of the Dayabhaga, that an adopted son could 
not succeed from a cognate belonging to a different family, such 
as maternal grandfather, maternal uncle, &c. In the case of 
Mrinamoyi Dehya v. Bijoy Krishna Goshwarm (W. E., Sp. No., 
p. 121), the question was whether an adopted son could succeed 
from his maternal graftdfalher.. The case was decided by a Full 
Bench''consisting of three Judges, including Justice Pandit, whose 
^judgment we quote below in extenso :— 

agree generally with my colleagues. 1 wish to add the 
“ following, .with reference to the point for the determination 
“ of which the case is now taken up by three Judges — 

* “ No direct text of Hindu law has been * shown distinctly 
" ruling that an adopted son of a daughter can (after the death 
“ of his adoptive mother) succeed to the estate of the father of 
“ the latter, though by adoption* the deceased undoubtedly had 
“ legally become his maternal grandfather.” 

“No case either in Bengal or Behar within the jurisdiction of 
“ any of the two Courts of this Presidency or of any other Pre- 
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“ sidency mling the point, has been shown. Keally such a claim 
was not likely to be found to be so rare, if there was any foun- 
“ dation for it. The very fact of no case being found, shows 
“ that the law on the point, as put down in all the English com- 
“ pilations of Hindoo law (though not affirmed directly by any 
“ decision in a proper case) must have long been considered as 
“ settled, or else we would have found numerous cases in which 
“ the point, now under discussion, would have fairly been raised. 
“ It is asked by those who contend for the rights of the adopted 
grandsons by daughters, why should they lose a particular line 
“ of inheritance altogether ? The answer is simply this, that in 
“ other respects besides this, such an adopted son is admittedly 
"in a worse position than a son of the body.” 

" If for instance, after the adoption of a son, a son of the 
■" body be bom to the adopting father, the adopted son obtains 
less than he would have got if he also had been a son of the 
“ body, and is not in many other respects treated as the eldest 
" son of his adopting father.” 

“ The system of adoption is one full of injustice, and while 
" the adopted himself becomes the cause of disappointment to 
“ others, he himself is not altogether exempt from the possibi- 
" lity of his rights of inheritance in one direction being cur- 
" tailed entirely, just as well as in being adopted he might be 
" a loser of his share of a valuable ajicestral estate by his be- 
" ing given away by his natural father, perhaps a rich man, 
“ for adoption in a family comparatively indigent and poor.” 

" K this right of "an adopted son of a daughter had been 
" ever recognized in Hindu law, then Tts rules regarding the 
" rights of the daughters to succeed their father woulcPff?*ve 
" been worded quite differently from the manner in which in 
" all books they are expressed. Some allusion to an adopted 
“ son would necessarily have been made just where barrenness 
“and childless widowhood are described as bars to their 
" right of inheritance. Allusion would also have been made 
" where such expressions as ‘ capable of bearing children * are 
" used. It is quite obvious that the present wording of the 
" law bn this subject is clearly inconsistent with the right of 
“an adopted son of a daughter to succeed to the estate of her 
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" father. Besides, if an adopted son lose a part of his rights 
**by a son of the body being bom to his adopting parents 
** after his adoption, much more than an elder brother loses by 
“ the subsequent birth to his father of another son of the body, 
“it is natural to suppose that the same difference which is 
“ observed between two such brothers with regard to the estate 
“ of their father, adoptive and natural respectively, would 
“ reasonably be maintained with regard to their rights of suc- 
“ cession to the estate of the father of theyr mother. No such 
“ provision is made when the right of succession of daughter’s 
“ sons is specified in all text-books and English compilations 
“ of Hindu law.” 

“ Notwithstanding the amendment made by the late Sudder 
“ Court upon the doctrine of the Dayahhaga to the extent of 
“ admitting the right of an adopted son to succeed collaterally, 
“ according to the doctrines of Menu (as explained by his best 
“ commentators), in the family of his adopting father, it may 
“ still be an open question whether, when two brothers, one an 
“ adopted son, and the other the son of the body of his father, 
“ have to inherit as brother’s sons or brother’s grandsons, the 
“ property of a kindred of their father, they take this estate 
“ in equal or in the same shares in which they had taken their 
“ father’s estate. It is clear that the last mentioned argument 
“ is not conclusive, if these brothers can in the above cases 
“ succeed in equal shares, and in that case, the omission of such 
“ distinction would be hselfess in both cases. We do not find 


“ that we can dispose of this question by stating as a general 
’ principle that one adopt another as his own heir and 
“ j^ve him aM his own property, but cannot be allowed through 
“ such an act toMisinherit a third person from the estate of a 
** fourth individual, because an adopting father may even now 
do so, when his adopted son may have a right to claim as a 
“ nearer kinsman the estate of a brother or cousin or uncle of 


“ his adopting father to the prejudice of another kindred, who is 
“ distant by one degree in descent and who might have succeeded 
to the same unopposed, if there had not been this adoption.” 


- “ The principal grounds upon which we think that the opi- 
' nion of the Engfish. compilers of Hindu law against the right 
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“ of an adopted grandson to succeed to the estate of his mater-* 
nal grandfather is correct, are the facts of no direct texts 
“ acknowledging such a right being anywhere traced, and the 
“ absence among the reported cases of any suit in which the 
“ question directly arose. For aught we know, the case that 
“ we are now deciding might have arisen from a wrong under- 
“ standing of the effect of the decision of 1859 upon this 
“ point of Hindu law, which, however, it did not attempt to 
“ decide. From that decision it may be argued that if the 
“ maternal relatives of the adopting mother stand in the posi- 
tion of those relatives that they would be to the son of the 
“body of the daughter of their family, and if they have a 
“ right to succeed to the estate of this adopted son just as to 
“ that of a son of the daughter, why should the adopted son 
“ himself be debarred from claiming a similar right of inheri- 
“ tance himself to the estate of these maternal relatives ? Such 
“ reciprocal rights are not, however, invariably any part of the 
“ Hindu law system of succession. A man never succeeds his 
“ own daughter ; and a husbrnd is not invariably, to all kinds 
“ of his wife’s stridhiin property, her heir exclusively, or 
“jointly with others, and though to some stridhan of a step- 
“ mother a son may be heir, she can never claim any inheri- 
“ tance from such a son of her husband.” 

This ruling was followed in the case of Chinna Rama 
Kristna Ayyar v. Minatchi Ammal and others (Mad. H. G. 
Rep., Vol. VII, p. 245). ‘ ' 

In the case of Tinhuri Chatterjee v. Binanath Banerjee 
(W. R., Vol. Ill, p. 49), it has been ‘lield, that an adopted 
son can succeed to his adoptive mother’s strddhan, bftt"^^e 
cannot inherit the property left by his maternal ..grandfather 
(see vyavastha 632, Vyavastha Darpana, p. 915). 

In the text of Menu, Baudhayana, Gotama, and Kalika Purana; 
the dattaJca son is declared to be a kinsman as well as an heir, 
whereas in the text of Yama, Vishnu, Harita, Sancha Lichita, 
Nareda, and Devala, he is placed ‘among the last six who are not 
heirs to collaterals. These two conflicting doctrines have been 
reconciled by Hindoo commentators in the following two ways:— 
The author of the Dattaka Chandrika holds that the dattaka son 
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is entitled or not entitled to inherit from a bandhu as he is 
endued or not endued with good qualities. Jimutavahana holds 
also nearly the same opinion. He is of opinion that as a 
dattaJca son endued with good qualities is rare in the present 
age, so he is only entitled to inherit his father (see Colebrooke’s 
Dayahhaga, p. 155). The author of the Vibadbhangarnava has 
expressed the same opinion; the other reconciliation has been 
made by Kalluka Bhattya in his commentary on the text of 
Menu. (See Commentary of Kalluka under slokas 158,159, 160, 
Chap. IX of Menu.) 

“ cw^b*5^ 1 

1 ^*11? II 

sea a 

(^3T5,f5o1 5. 'STIfjtW C?ft^) 

“ i 

CS^\Z. ll” 

s. ^«rTt5 C35jt^) 

C^3Ft¥f?t»5 TTH^TTsrtCsrtW^s, 

cettawt^s. ^1% ’ll ^t^rtri^N 
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*n55^«rt'?rc^ i i 

f5ntir?f> I a ^«fJt?r iev C?tt^) 

“Among .thd^ twelve sons who are spoken of by Menu, the 
“ son of Brahma, the first six (among which dattaka is placed) 
^‘are kinsmen and heirs to the relation of the same race 
“ (gotra); consequently as kinsmen they ofier oblation-cakes, 
“ water, and so forth, to sapindas and somanodokas, and in 
“ default of the nearer (heir),* they succeed to the heritage of 
“ the relations of the same race {gotra ); for it will be declared 
" that the twelve descriptions of sons, without any exception, 
“ inhent the estat*e of their fathers. The last six do not take 
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" the heritage of their relations of the same race, but become 
"kinsmen, and as such they perform the duties of kinsmen, 
" that is, offer the libation of water, and so forth.” (Commentary 
on Menu, Chap. IX, v. 158). 

Vijyaneshwara has laid down almost the same doctrine {vide 
Mitacshara, Chap. I, Sec. II, w. 31, 32). 

Baboo Syama Charan Sirkar approves this reconciliation, and 
holds that a dattaica son is entitled to inherit from a relation 
of the same gotra, but not from a cognate or a relation of a 
different gotra. 

In the case of Padrrwb Kumari Dehya Ghowdrany and another 
V. Jagut Kishore Acharje Chowdhry (Cal. Law Rep., Vol.IV, 
p. 538), it was contended on behalf of the respondent, that, on the 
authority of Kalluka, if it be held that dattaka son, and the rest 
enumerated among the first six, are entitled only to inherit from a 
cognate of the same family {gotra), and not from a cognate 
sprung from a different family, then the natural-born son, who 
stands among the first six, would also be debarred from inherit¬ 
ing the wealth of such cognates. 

This argument at the first sight does indeed appear very 
plausible. In speaking of the first six, I do not think Kalluka 
had the remotest idea of describing the position and the rights 
of a son born in lawful wedlock, about whose position and 
rights there was no difference of opinion among the sages. 

Besides, when we read Kalluka’s commentary under sloka 158 
of Menu, Chap. IX, with the light thrown? upon it by the slokas 

161 163, 164, 165, Menu noted in the margin, and their 
and 166, Chap. IX. commentary by KaKuka himself, it becomes 
clear that the highest position is given to the o^msa sorf^^d 
that the position so given by the special canons of Menu and other 
sages cannot be taken away from him; because he is placed 
among those six kinds of sons who, according to Kalluka, can only 
inherit the property of the relations of the same gotra. No 
one since Menu’s time denied to an ourasa son the superior 
rights he possesses. Kalluka mhst be supposed to have pos¬ 
sessed this knowledge when he wrote his commentary, and 
whatever he said there must be construed subject to the rule 
which gives the first rank to the ourasa son. When we consider 
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all these circumstances, it becomes clear that Kalluka Bhattya, 
by the language used in his commentary, simply wanted to 
extend the position of khetraja and other sons enumerated in 
159 Menu, Chap. IX, to the extent of allowing them to succeed 
to the heritage of the relations of the same race* {gotra), and 
had not the remotest idea of curtailing the superior rights 
which the whole genius of the Hindoo law gives to a son born 
in lawful wedlock. 

Among the substituted sons, about whom a difference of 
opinion existed among the sages, dattaka is the only one now 
existing in practice, and so it must be assumed that Kalluka 
intended to reconcile the difference of opinion regarding him only 
We find some sages making him heir to his father as well as 
to other kinsmen, and some making him heir to his father only. 
We also find there are two sets of cognates,—one sprung from 
the same family, and the other from a different family. Accord¬ 
ing to the rules of interpretation of the Hindoo law, one would, 
independently of Kalluka, come to the conclusion, in order to 
keep consistency among the sages, that those who declared a 
dattaka incompetent to succeed to his kinsmen, simply meant 
that he could not succeed to one set of kinsmen ; and those who 
declared him competent to succeed to his kinsmen, meant that he 
could succeed to that set of kinsmen who do not come within the 
prohibition of the other sages. Kalluka only took upon himself 
the responsibility of naming that set of kinsmen (gotra dayadu, 
agnates) who ought no^to come within the prohibitions of Vishnu, 
Narada, «fcc., and in so making an adoptive son heir to his adoptive 
* father’s relatives sprung from the same family, Kalluka is sup- 
pr/-cy9. to a certain extent by principles of equity. Possibly, Kallu¬ 
ka may have written his gloss, with regard to the heritable rights 
of an adopted son, as an amendment to the Dayabhaga. Then, as 
to the argument why he places an ourosa son wAh the other sons, 
I should observe, however clear the rights of a Hindoo to succeed 
his maternal relatives may appear now, it was not so clear some 
fifty years ago, and it must ha^e been still more obscure in Kal- 
luka’s time, with whom either Jimutavahana was contemporary, 
or in whose time the laws of Jimutavahana—^which, quite irres- 
pective of the doctrine of consanguinity, attempted to regulate 
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the course of inheritance solely by the application of the doctrine 
of spiritual benefit—must have only commenced to spread 
among the Hindoos of Bengal. So it may be that in Kalluka’s 
time, as in the countries governed by the Mitacshara, the ouroaa 
son could only, in default of the samanodakaa, succeed to the 
property of his maternal relatives. Kalluka only wanted to ex¬ 
tend the heritable rights of the inferior kinds of sons with the ad¬ 
mitted and possible rights of the ourosa son, which only extended 
to the extent of inheriting the property of the relatives belong¬ 
ing to the same {gotra) race, and did not think it necessary to 
express any opinion for the purpose of rendering clear the law on 
a subject which was perhaps widely known in his time ; and so 
what could have been easily understood then has, by subsequent 
change in the law, become a glaring anomal}’. That Kalluka 
wrote his gloss under section 158, Chap. IX of Menu, imbued 
with the ideas of men governed by Mitacshara, is strengthened 
by the fact that the Mitacshara was superseded in Bengal by the 
Dayabhaga during or before his time, and people possibly could 
not have wiped off the impressions made on their minds by the 
working of the Mitacshara and other works of that school for 
ages upon them. This may be another reason why Kalluka has 
placed the ourosa son in such a position as to exclude him from 
inheriting the property left by his maternal relatives. Because 
one part of the law does not coincide with existing law, that can¬ 
not be accepted as a ground for rej‘ecting that part of the law 
which is clear and approved by the Hindoos and their Pandits. 
Whatever may have been the law on this subject declared by 
the Rishis, who, like watches, only agree th disagreeing with each* 
other, nobody can deny that since the time of Kalluk9!*^d 
Jimutavahana, the law relating to the rights of *lan adopted son 
has been understood among the Hindoos of learning in the way 
in which Baboo ^yama Charan has understood it. The law was so 
understood by the Pandits in Gungamoya's case (Sel. Rep., Vol. 
Ill, p. 170, new edition) as well as by Macnaghten (Principles of 
Hindu Law, pp. 85, 86), but the‘popular opinion seems to have 
been that an adopted son only succeeded to his adoptive father 
as laid down by the Dayabhaga, and this i&ct is borne out by the 
judgment of the Principal Sudder Ameen of I)acca in 1860, who 
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held that the Dayabhaga must prevail over Menu, and that an 
adopted son could not succeed from the collateral relatives of his 
father sprung from the same race (gotra). This judgment was, 
of course, set aside by the Sudder Court (vide S. D. D. for 1860, 
p. 411). 

In the case of Syam Chander v. Narayni Dehya, the question 
was, whether an adopted son could succeed from a cognate sprung 
from the same family; and the Privy Council held that, 
according to the Hindoo law, an adopted son succeeds not 
only lineally, but also collaterally, to the inheritance of his 
adoptive father’s relations. (Sutherland’s P, C. Judgment, Vol. I, 
p. 25.*) Macnaghten and other writers, who, on the authority of 
Oungamoyds case, hold that an adopted son has no legal 
claim to the property of a handhu or cognate, for instance, to 
the property of his adoptive mother’s father, seem to have laid 
down the rule on the authority of that portion of the Dayabhaga 
which was not disturbed by Syam Chander s case. For, accord¬ 
ing to the Dayabhaga, an adopfed son can neither succeed from 
his father’s collateral relatives jior from cognates, or in the 
phraseology of our Pandits, neither from sagotra handhava, nor 
from asogotra handhava, cognates sprung from the same or differ¬ 
ent family. According to Macnaghten, the Privy Council has only 
upset that portion of the Dayabhaga which would not allow an 
adopted son to succeed to the property of the relatives sprung 
from the same family with the adopted son’s father; so Mac¬ 
naghten, on the authority df the undisturbed portion of the Daya¬ 
bhaga, has laid it down that an adopted sop is incompetent to 
‘claim the property of cd'gnates, such as maternal grandfather, &c. 

J.'hl preceding pages will show to the reader the opinion 
entertained on this subject by our sages and commentators. Now 
let us proceed to examine the recent tendency of our Courts 
of Justice. In the case of ShamJcuar and others v. Gayadin and 
another {Indi. Law Rep., Vol. I, All. Series, p. 255), the High 
Court for the North-Western Provinces, after reviewing all the 

* Before the Privy Council Syam Chander was represented by his son Sam- 
bhoo Chander, so inste.'id of Syam Chander, &c., we find in the Privy Council 
Judgmeyt “ Sambhoo phant^r son of Syam Chander and Rudar Chander v. 
^arayui Debya and Ram Kishore ,"—See P. C. Judgment, Vol. I, p. 25. 
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authocities on the subject, held, that au adopted son, under the 
Dattaka Mimansa and Mitacshara, succeeds to property to which 
his adoptive mother succeeds as the heiress of her father. 

In the case of Padmakumari Chowdrany and others v. Jagat 
Kishore Acharjee, minor, under the Court of Wards, and Qagan 
Chundra Chowdkry (J. G. Shome’s Law Rep., Vol. II, p. 228; 
Cal. Law Rep., Vol. IV, p. 538), the question was, whether an 
adopted son could succeed to the property left by his adoptive 
parent’s daughter’s son, or, in other words, whether an adopted 
son could succeed his adoptive sister’s son (hhagina). The Subor¬ 
dinate Judge of Myraensingh, on the authority of Mrinamoyi v. 
Bijoy Kriskto (W. R., Sp. No., p. 121) and on that of Kalluka, 
decided that an adopted son could not succeed to his sister’s 
eon; and there was a cntss-appeal on this and other points 
decided against the defendant. Tlie respondent contended that, 
in the presence of Gagan Chundra Chowdhry, who admitted 
the validity of No. 1 respondent’s (Jogat Kishore’s) father’s 
adoption, Padmakumai’i’s husband, Joykishore, could not be an 
heir to the property left by Bliowany, Gogan’s adoptive sister’s 
son. Honorable Justice Mitter, on holding that Gogan, though 
an adopted sotj, could succeed to the property left by his adop¬ 
tive sister’s son, proceeded to argue the question thus :—“ The 
“ lower Court has decided this question in favor of the plaintiffs, 
“ solely on the authority of a gloss on a text of Menu by Kal- 
luka Bhattya, the well-known commentator of the Institutes of 
“ Menu. The text of Menu and the gloss in question are to be 
" found at pages 145, 146 of Colebrooke’s Digest, Vol. Ill, Bk. V, 
^ Chap. IV, Sec. I. Whether this gloss supports the conclu- 
sion of the lower Court, is a question to which I shall rever^ii‘re- 
“ after. But it is beyond all doubt that it would not be a correct 
" basis of decision, if the position laid down in it be found to be 
" opposed to the authorities which are generally appealed to and 
which govern the decision of questions of adoption arising in the 
Bengal school. These are the two well-known works on adoption, 
“ viz., the Dattaka Chnndrika by Devendra Bhattya, and the 
" Dattaka Mimansa by Nanda Pandit Then how does the ques- 
“ tion raised before us stand upon th# authority of those two 
" works of adoption ? It appears abundantly clear fiom both 
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" these treatises that the position and status of an adopted son' 
“ are precisely the same as those of a natural-born son, except 
“in a few instances which are expressly enumerated. In 
“ Sec, III, para. 1 of the Dattaka Chandrika, the author, after 
“ laying down the special rule, viz,, that ‘ an adopted son cannot 
“ officiate in the sixteen funeral repasts, if the legitimate son 
“ exists,’ says : ‘ And a text of Yajnyawalcya recites, “ Amongst 
“ ‘ these the next in order is heir, and present funeral oblations on 
“ ‘ failure of the preceding, otherwise the adopted son in every 

• 

“ ‘ respect, resembles the real legitimate son.' ” JThe same author 
" in discussing the question, whether an adopted son succeeds to 
“ empire or not, says in Sec. V, para 28 : ‘ Thus the son of the 
“ ‘ wife, the son given, and the rest, receive the share prescribed for 
" ‘ them by the general l/xw,' for grounds for contracting the opera-' 
“ tion of the same are wanting,” &c. Again in Sec. VI, para. 53 
of the Dattaka Mimansa, it is laid down :—^The adopted son, as 
“ substitute for the real legitimate son being the agent of rites 
“ performed by a legitimate son, it follows that he is the per- 
“ former of funeral repasts, the objects of which are the manes — 
“in honor of whom a legitimate son performs such repasts.' 
“ For, without difference, relation to the father and other sires of' 
“the adopter obtains in the same manner as relation to the 
“ general family the Sakha, the family deity, and family rulesr 
“ of that person. From these passages it is evident that th© 
“ rights of an adopted son, unless curtailed by express texts, are 
“ in every respect similar t« those of a natural-bom son.” 

“ Have any text been produced to show that an adopted son 
“ cannot succeed to th» estate of such relatives of his father a^ 
“|iruSprung fijom a different family ? The learned advocates who 
"a%ued tliis question before us in support of the plaintiffs’ 
“ contention, have not been able to refer us to any authority to 
•' establish this proposition.” • 

“ On the other hand, both in the Dattaka Chandrika and tho 
“ Dattaka Mimansa, there are passages which lead to the opposite 
“ conclusion. The author of the*Dattaka Chandrika, after referring 
“ to the contradictory texts of ancient Rishis upon the subject of 
“ the adopted son being heir to his father’s kinsmen, in Section V, 
“para* 22, says:—By reason of succeeding to the estate, of 
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“ ‘ sapinda kinsmen, as well as to that of the father, he is (argued 
“ ' by the one to be) heir to kinsmen.’ ” 

“ Then after reconciling in the same paragraph these contra- 
" dictory passages in a way which it is not necessary here to 
“ notice, in para. 24 he lays down the law thus:—‘ Therefore, 

" ‘ by the same relationship of brother, and so forth, in virtue 
** ‘ of which the real legitimate son would succeed to the estate 
‘“of a brother or other kinsmen, when such son may not exist 
“ ‘ (the adopted son), takes the whole estate even.’ ” 

" Now, reading the two passages together, it is clear that the 
“ phrase ‘ other kinsmen ’ italicized above, at least includes the 
“ sapinda kinsmen, if not others. Therefore we have next to con- 
" sider the question whether defendant No. 2, Gogan, is a sa~ 
*** pinda kinsman of Bhowany Kishore or not. The following pass- 
“ ages from the Dattaka Chandrika and the Dattaka Miraansa 
“ will show that, as regards sapinda relationship in the family 
“ of the adoptive father, there is no difference between a dattaka 
" and a natural-born son ” (para. 32, Sec. 6, Dattaka Mimansa): 

“‘Therefore, not being otherwise inferrible, the relation of sa~ 
“ pinda in the peculiar family (kola) of the adopter, as founded 
“ only on express text of law, must be admitted. This is de- 
“ clared: Relation of sapinda is of two descriptions—through 
“ consanguinity, and connection by a funeral oblation; of these, 
“ the relation of sapinda, arising from consanguinity being ob- 
“ viously barred in the case of the adopted son. Hemadri (after 
“ having declared the relation, as arising alone from connection by 
“ a funeral oblation and consanguinity) has determined the relation 
“ of sapinda of sons given, and the rest in the family of the 
“ adoptive father as extending only to the third dqgree.' ” ^ 

“Para. 38.—^‘But in the instance of the real legitimate so^, is 
“ ‘ not thus the performance of the sapindikoran (for his father) 
“ ‘ with three forefathers only established by holy writ ? Being 
“ ‘ established then by this alone, for what purpose is the incon- 
** ‘ venience of introducing another express text to declare it’? Anti- 
“ cipating this objection, the author subjoins—‘ therefore this of 
“ ‘ adopted sons, is a relation of sapinda extending only to the third 
“ ‘ degree, being productive of uricleanness and disability of mar- 
“ ‘ riage, and consisting in connection by funeral dblations, &c!, &c,’ ” 
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“ Para, 39.—Intending merely this, it is said by the author of 
" the Sangraha : —‘ The relation as sapinda of adopted sons 
" ‘ extends to three degrees in the family of the* natural father, 

“ ‘and like that in the family of the adopter. This is a rule of 
“ ‘ law. The mention here of relation as sapinda in both families, 

“ ‘ is with reference to the son of two fathers, for it has been shown 
“' that the ceremony sapindikoran of such son is performed 
“ ‘ with two sets of three forefathers. Of the absolutely adopted 
“ ‘ son, the relation of sapinda in the family of the adopter, con- 
“ ‘ sisting in connection by funeral oblations, extends to three de- 
“ ‘ grees; in the family of the natural father, arising only from 
“ ‘ consanguinity, it extends to seven degrees; to enlarge would be 
“‘useless ’ (Dattaka Chandrika, Sec. Ill, para. 16). In the sam^ 
“ manner by parity of reason, where there may be a diversity oi 
•‘ mothers, the sires of the natural mothers are first designated by 
“ a son who is son to two fathers at the funeral repast (suggest- 
“ ed by the passage subjoined) in honor of the maternal grand- 
“ sires; subsequently the sires of her who is the adoptive mother; 

“ where the paternal sires are Jtionored, there certainly are the 
“ maternal.” 

“ Para. 1*7.—‘ But the absolutely adopted son presents oblations 
“ ‘ to the father and the other ancestors of his adoptive mother 
“ ‘ only, for he is capable of performing the funeral rites of that 
“ ‘ mother only, and thus in conformity with the spirit of the sen- 
‘ tence He is (destined) to continue the line of his ancestors,^ 

“ which is subjoined as the Reason (in the text of Vasishtha. The 
“ prohibition (therein) ‘ let not a man give an only son’ refers to an 
•“ adopted son, other than the dwyamu shyayana or son of 
“ Ijotif father ;»for (where the adopted son is such) no extinction 
“ of lineage ^ns&es, as has already been declared.” 

“ Para. 18.—The relation as sapinda is next considered. This 
extends to three degress in the family of tfie natural father, 
“ by reason of consanguinity, and in that of the adopter, through 
“ connection by the funeral cakes.” 

“ Para. 50 of Section VI of Dhttaka Mimansa.—The forefathers 
“ of the adoptive mother only, are also the maternal grandsires 
“ of sons given and the rest, for the rule regarding the paternal, is 
“ equally applicabl’e to the maternal grandsires (of adopted sons).” 



126 


HINDOO LAW OF ADOPTION. 


“ Para. 51.—As for what is said by Hemadri, that the preempt 
“enjoining the performance of funeral repast in honor of the 
“maternal grandfather refers to the natural maternal grand- 
“ father, that is inaccurate, for it is at variance with the passage,—^ 
“ ‘ of him who has given away his son, the obsequies fail.’ Nor 
“ is the capacity of the maternal grandsires as givers wanting, for 
“by reason of their affording their assent to the gift (as appears 
“ from this passage having convened his kindredj &;c.), they also are 
“ parties to the same. Besides, by this passage—the funeral cake 
“ follows the family and estate/ the family and estate are declared 
“ to be the cause of performing the funeral repast, and the estate 
“ of the maternal grandfather also, like that of the father, lapses 
‘‘ from the son given. His incapacity to perform a funeral repast 
in honor to his original maternal grandfather is properly 
“ declared. 

“ Para. 52.—^Accordingly Hemadri himself, from not being 
“‘satisfied with that (just stated), has advanced the other 
“ ‘ position. In the same manner, as for the secondary father, a 
“ ‘ funeral repast must be performed in honor of the secondary 
“ ‘ maternal grandfather and the rest. 

“ It being thus established that the adopted son succeeds to 
“ the sapinda kinsmen of his father, and that as regards the 
“ relationship of sapinda there is no difference between the 
“ adopted and the natural-born son, the question before us is 
“ reduced to this,—-whether Gogan is a aapinda kinsmen of 
“ Bhowany Kishore. ' « 

“ A reference to the genealogical tree will show the three 
“ immediate paternal ancestors of Goga'n are the three imme- 
“ diate maternal ancestors of Bhowany Kishore. BhoVany 
“ Kishore, while living, was bound in Pm'vana rites to offer 
“ funeral cakes to those three maternal ancestors. He now being 
“ dead, therefore participates in the funeral offerings that' Gogan 
“ on similar occasions makes to the same three ancestors, who 
“ are his adoptive father, grandfather, and great grandfather ; 
“ consequently Gogan and Bhovfany Kishore are related to one 
“another as aapindciS in accordance with the definition of 
“ aapiyida laid down in the Full Bench decision in Guru Gobind 
“ Shaha Mandal v* Ancmd Lull Ghose Mozuhdar (reported in 
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^ Beng. Law Rep., Vol. V, p. 15). This definition is entirely in 
accordance with para. 38, Chap. XI. Sec I, Dayabhaga, and 
“ para. 7, Chap. XI of the Dyatattwa. 

“ The conclusion at which the lower Court has arrived upon 
“ this point, is therefore wholly opposed to the law as laid down 
" in the Dattaka Chandrika and the Dattaka Mimansa, which 
“ are generally accepted as works of unquestionable authority 
on the subject of adoption. 

“ It has been contended before us that verse 8 of Chap. X 
“ of the Dayabhaga supports the conclusion of the lower Court, 
“ although it has not expressly referred to it. It is said that the 
“ ‘ son given' is not included amongst the first six kinds of sons, 
“ who are declared to be heirs of kinsmen in that verse. This 
“ contention is clearly opposed to the ruling of the Judicial 
“ Committee in Sunihhu Chunder Chowdhry v. Naryany Dehya 
“ (Knapp’s Rep. Vol. Ill, p. 55^. If we are to adopt the construe*' 
“ tion, we must hold that an adopted son cannot succeed tollaterally 
“ at all, a position opposed to the uniform current of decided 
“ cases upon the subject. It is .true that, in some of these cases, 
“ it has been taken for granted that the text in question of the 
" Dayabhaga bears the construction for which the plaintiffs’ 
“ counsel contends. But a careful examination of the *immedi- 
" ately preceding verse, viz., verse 7, will show that that is not 
“ the correct construction of verse 8. 

“ The author of the Dayabhaga deduces his conclusion in 
verse 8 from Devi^la’s* text referred to in verse 7. But it is 
“ not correct to say that Devala’s text places the ‘ son given ’ 
“ within the class of sflns who are not heirs of kinsmen. Devala’s 
“ftex*t is not before us, and it may be that he, in reciting the twelve 
“ descriptions sons, followed the order given in verse 7, be- 
'• cause we find that the same text which is referred to in the 
Dattaka Chandrika and the Dattaka Mimansa and Cdlebrooke’s 
“ Digest recites them in the same order. But the text, after recit- 
ing them in that order, classifies them thus,i'i 2 :.:—(1) son begotten 
" by a man himself,’ (2) ‘or procreated by another,’ (3) ‘or received,’ 
“ (4) ‘or voluntarily given.’ After having classified them in this 
manner, the text goes on to say,-—‘ Among these the first six are 
■“ heirs of kinsmen, &c.’ 
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It seems to me to be reasonable to hold that the phrase 
‘ first six ’ here refers to the filrst six according to the 
“classification immediately preceding, and not the first six 
“according to the recital of the different descriptions of 
“ sons given in an earlier portion of the text. In a note by 
“ Srikrishna Tarkalankar, the order which the different descrip- 
“ tions of sons occupy according to the aforesaid classification is 
“given, and it appears from it that the adopted son falls 
“ within the first six. It is evident therefore that, according to 
“ verse 8, the adopted son succeeds lineally as well as collaterally. 

“ This is the construction which, as already remarked, was adopt- 
“ ed b 3 ^the Judicial Committee in Sumhhu Chunders case. 

“ Of the European text-writers there is a consensus of opinion 
“ that the adopted son succeeds to the collateral relations of 
“ his adoptive father. They lay down this rule without any 
“ limitation. It is true that in Macnaghten’s Hindu Law, 

“ p. 78, it/* is laid down, on the authority of the decisions of 
“ Sudder Dewany Adalut, in the case of Gangamya v. Kishen 
“ Kishore Cliowdhury (Sel. Rep., Vol. Ill, p. 128), that an 
“ adopted son does not succeed to the relatives of the adoptive 
“ mother; whether that position is ri^ht or wrong, it is not necessary 
“ to discftss in this case. Gogan does not lay claim to the property 
“ of any of his maternal relatives, but to the property of 
“ Bhowany Kishore, who is related to him by adoption ex parte 
“ poterna. But, upon the point whether the adopted son suc- 
“ ceeds to his adoptive father’s relatives,* Mr. Macnaghten is at 
one with all the other European text-writers. 

“ The same view of the law is takefi by Jagannatha in his ‘ 
“ Digest. After fully discussing this question at pages 270 to 2^3 
“ of Vol. Ill, he comes to the conclusion that the adopted sons are 
" heirs to kinsmen as well as to their own adoptive father. It 
‘‘ remains to notice the gloss of Kalluka Bhattya, upon the sole 
“ basis of which the decision of the lower Court upon this point 
“ rests. As I have already remarked, if it really supported the 
“ view of the lower Court, its authority could not preponderate 
“ against that of the Dattaka Chandrika and the Dattaka 
Mimansa. But it seems to me that it does not warrant the 

» t, 

“ conclusion arrived at by the lower Court, The gloss in ques- 



THE EFFECTS OF ADOPTION. 


129 


“ tion, which is to be found in page 146 of Coiebrooke’s Digest, 
“ Vol. Ill, is to the following effect: — 

“ Menu sprung from the self-existent Brahma and first of the 
“ fourteen Menus. Among these twelve sons of men whom he 
“ has named, the first six are pronounced kinsmen and heirs to 
“ collaterals, &c. 

“ In the original the | ihrase (c^iU gotra dayada stands 
“ for ‘ heirs to collaterals.’ Dayada is equivalent to heirs, and 
“ gotra to family name. 

“ It is said that gotra dayada means heirs of the persons bear- 
“ ing the same family name. It may be that this would be the 
“ meaning of the phrase above alluded to, if the letters are strictly 
“ adhered to. But it appears to me from the context that these 
“ words are intended to include all the collateral members of the 
“ family who stand in the relation of sapinda, &c., to the adopted 
“ son. But granting that the literal construction should be 
“ adhered to, does the text in question support the conclusion 
“of the lower Court ? It lays down simply that the first six 
“kinds of sons are heirs to th^ kinsmen sprimg from the same 
“ family. It is not necessarily implied thereby that any one 
“ of these six descriptions of sons is not entitled to inherit to 
“ the estate of a kinsman sprung from a different family. If that 
“ were so, the natural born son would also be debarred from 
" inheriting the wealth of such kinsmen. 

“ Now, as regards decided cases, it seems to me that the pre- 
" cise point raised before Us is not touched by any one of them. 
“ The cases of Mrinamoyi v. Bijoy Kristo (W. R., Sp. No., 

' “ p. 121) and Chinnarftma Kristna Ayyar v. Minatchi Ammal 
“j^MSd. H. Q. Rep., Vol. VII, p. 245), relate to the right 
“ of the adpptM son to succeed to the estate of the relatives of 
“ the adoptive mother, which is not the question here. In the 
*“ other cases cited, the question whether * the adopted son 
“ inherits his adoptive father’s relatives, who are sprung from 
“ a different family, did not arise.”* 

_f__ 

* Was not MrinamnyCs case decided virtiiallj according to the undis¬ 
turbed portions of the Dyabliaga, viz., ‘ an adopted son cannot inherit the 
property of a cognate sprung from a different family P’ If this principle can 
apply to MriHamoyCs case, does it not equally applv to the case decided by 

• ' 17 
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The Hindoo instinct of Justice Hitter seems to have compelled 
him to leave undisturbed the rule laid down by the late Justice 
Pandit in MrinamoyVs case; but the remarks of the Hon’ble 
Justice Jackson, as quoted below, go to show that an adopted 
son is in every respect competent, like a son bom in lawful wed¬ 
lock, to inherit from his paternal and maternal relatives; thus 
the law respected by the Hindoos for centuries, and propounded 
by two of their most eminent jurists, has been made to succumb 
to the interpretation put upon it ages after its promulgation. 
Hon’ble Justice Jackson remarks thus:—“ My brother Mac- 
“ donnel and myself entirely concur with Mr. Justice Hitter in 
“ the conclusion stated in his judgment, and we think, with our 
“ learned brother, that, according to the true interpretation of 
“ the Hindoo law prevailing in Bengal, an adopted son takes by 
“inheritance from the relatives on the maternal side of his 
“ father by adoption, in the same manner as a son begotten 
“ would take.” After this judgment was delivered an unauthen¬ 
ticated copy of a judgment of the Calcutta High Court hereafter 
quoted was shown to me by a person who wanted to institute a 
suit for the recovery of property w^hich had vested in his 
adopted son, since deceased, from his maternal grandfather by 
adoption. There was another suit for this property instituted 
on the part of the present plaintiff’s wife, who then claimed the 
property under the strength of a heba given to her by her 
mother, who, it was alleged, had absolute dominion over the 
property under a will executed in her favor by her husband. 
In the special appeal of this case, Justice Hitter, who was then 
in the bar, had argued that, in the presence of his client’s adopt¬ 
ed son, who was heir to his adoptive maternal grandfather, the 
respondent, who, according to his own showing, was a distant 
relative, could not succeed. The High Court declined to expreas 
any opinion on this point, as the suit was framed quite in 
another shape. Now the present plaintiff seeks for a determi¬ 
nation of the question, whether his adopted son was heir to his 

( 

Justice Mitter ? If an adopted sou can succeed to tbe property left by liis 
adoptive sistei-'s son, then I do not see the law which would prevent liim to 
succeed to the estate of bis ndrtptive mother's father. 1 do not know what 
reason can be assigned to distinguish these two cases. 
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adoptive maternal grandfather, and also, whether he (the plain¬ 
tiff') can recover the property as heir to his adopted son. I 
have made this long digression to show how this novel interpre¬ 
tation of the law would give rise to numerous litigations. 

The judgment which was shown to me, arfd for the authenti¬ 
city of which I do not vouch, was written in the following 
language;— 

Present : 

The Honorable L. S. Jackson and the Honorable W. J. MacdonneL 

Dated the 10th April, 1S79. 

Case No. 14U of 1878. 

Ram Chunder Cbowdhery {appellant i v. Sih Suudori Dabea, widow 
of Sitanath Chowdhery, deceased (respondent). 

Baboo 2'raibtkho Nath Mitter for the ajipellant. 

Baboo Tarack Nath Sen for the respondent. 

The question raised here is, whether the adopted son of a sister 
succeeds to the estate of the adoptive mother’s brother. We have 
held, that the adopted son succeeds in all respects as the natural 
born son does, both in the maternal and paternal side. The appeal is 
dismissed with costs. 

I do not for a moment contend, that the passages of the Dat- 
taka Chandrika and the Dattaka Mimansa, cited by Justice Mitter 
in case, generally place the adopted son almost 

in equal footing with the son begotten in lawful wedlock, but 
the question which presents for our consideration is, whether 
it would not be highly ^objectionable on any but the strongest 
grounds to subject the natives of Bengal to a rule different from 
that enunciated by .special cations of Kalluka Bhattya and 
Jiraatavahana. An attempt has been made by Justice fitter 
to impute to ^hose two eminent jurists an opinion favorable 
to the conclusion at which Justice Mitter has arrived in 
•that case relating to the rights of an adopted son. Whatever 
may be the opinion of Justice Mitter on this subject, when 
the Dayabhaga and the gloss of Kalluka have been understood 
by all Hindoos for ages past in the way in which Babu Sayama 
Charan has understood them, it would be extremely difficult 
now for Hindoo minds, imbued with ideas and associations 
inimical towards the adopted sons, to change their interpretations 
of those rules. In declaring -an adopted son competent to 
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succeed in all respects as the natural born son does, both on 
the maternal and paternal sides, one must, quite independently 
of Kalluka, base his argument on the slokas 158 and 159, Chap. 
IX of Menu, which stand thus :— 

^i*t =r*iis, 'sf^s 

WtntTfrS 11 

“ Of the twelve sons of men whom Menu, sprung from the self- 
“ existent, has named, six are kinsmen heirs ; six not heirs, except 
“ to their own fathers, but kinsmen.” (Chap. IX, sloka 158.) 

iftSTirl 

a ^4a Cjsrl'^) 

“ The son begotten by man himself in laiufitl luedlock, the son 
“ of his wife begotten in the maiiner before described, a son 
“ given to him, a son made or adopted, a son of concealed birth 
“ or whose real father cannot be knoivn, and a son rejected by 
“ his natural parents, are the kinsmen and heirs.” (Chap. IX, 
Menu, p. 209.) 

Then sloka 160 enumerates Che six kind of sons who are not 
heirs to collaterals. 

And it will be further urged, that laws opposed to Menu cannot 
have any force, for it has been distinctly asserted by Brihas[)ati— 

c^FTc*jfi ii” 

When Menu has enumerated the adqpted son among the first 
six, why should he not, in all respects, be entitled to all the 
rights of a son begotten in marriage. 

Now let us proceed to enquire, whether we follow Menu in all 
respects, and reject the law which is opposed the canons 'of 
Menu. Menu has declared ;— 

t*l3TS. ” 

(55I«nTW a* 5>J8) 

“ c’paca’l 

iT»rl aF5fc*t1 c’tT3rf?i^«rt2.*i ” 
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“ The son of his own body is the sole heir to a man’s estate. 

“ He is to allow a maintenance to the rest out of kindness 
“ only.” (Chap. IX sloka 163.) 

“ But when the son of the body divides the paternal inheri- 
“ tance, he is to give a sixth or fifth part of it to the son 
“ of the wife begotten by a kinsman.” (Sec. IX, sloka 164.) 

“ The son of the body, and son of the wife, should succeed to 
“ the paternal estate, but the ten other kinds of sons succeed, 

“ in order, to the family duties and to their share of inheritance.” 
(Sec. IX, sloka 165). 

Again Menu has declared :— 

(s> !5T*frl5 :>8i 

“ Of the man to whom a son has been given according to a 
“ subsequent laiu, adorned with every virtue, that son shall take 
“ a Jifth or sixth part of the heritage though brought from a 
“ different family ” (Sir Wm. Jones’s translation). 

Bidyasagar’s translation of sloka 141, Chap. IX, stands thus :— 

“ Of the man who has adopted a son, adorned with every virtue, 

“ that son shall take the heritage, though brought from a 
“ different family.” 

The italicised portions found in Menu’s text, in Sir Wm. Jones’s 
translations, are taken from Kalluka’s gloss. 

Thus, according to Menu, if a man has many kinds of sons, 

a son of the body, a soh of* the wife, an adopted son, and the like, 

then the son born in lawful wedlock shall take the inheritance, 

and allot to the son* of the wife a fifth or sixth part of it, and 

stall allow maintenance to the adopted and other sons as 

an act of mer^charity. On failure of a son of the body, a son 

of the wife shall take the whole property, and failing him the 
•$ ^ 
adopted son, and so on, the last named succeeding on the default 

of the preceding; but if the dattafea be adorned with every 

virtue—a criterion which has become altogether obsolete now, 

he shall take the heritage, Ihough brought from a different 

family. But we cannot clearly understand whether, by sloka 141, 

Menu intended to give an adopted son adorned with virtue the 

right of inheriting the paternal property along with the natural 

born son, or he intended thereby to say that, even in the absence 
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of natural-bom sons, a boy brought from a different family can¬ 
not take the inheritance with the son of the wife unless he is 
adorned with every virtue; and this interpretation seems to be 
more reasonable, otherwise, sloka 163, Chap. IX 

“ the son of his own body,” &;c., loses its force and meaning; 
so in whatever way we interpret the above slokas of Menu, the 
following deduction is drawn from them:—(1) that an adopted 
son in the presence of a natural born son is only entitled to 
maintenance; (2) that an adopted son, if he be adorned with 
every virtue, shall take the property with the son of the body 
without any diflerence in the shares ; (3) that, in the absence of 
a natural born son, an adopted son, though brought from a 
different family, is entitled to the full inheritance, if endued with 
good qualities, otherwise not; (4) that, though brought from a 
different family, the adopted son is adorned with every virtue, 
according to Sir Wm. Jones’s translation, entitled to only a fifth 
or siadh part of the heritage, vide Gloss of Kalluka under sloka 
141, Chap. IX, Menu. 

Now let us consider what Kattyayana says on the subject:— 

“ v?rTs 

" On the birth of a son of the body, the other sons of the same 
“ caste with the father, take a third of his heritage ; but if they 
“ be of a different caste, they are entitled only to maintenance.” 

According to Kattyayana, therefore, the son of the wife, the 
adopted, and other sons of the same‘-caste with the father take 
one-third of the paternal estate, and can claim a mere mainte¬ 
nance if they are of different castes. Menu allows a sixth or' 
fifth of the heritage to the son of the wife begotten by kifisraan, 
as shown in Sir Wm. Jones’s translation, and mere maintenance 
to the other kinds of sons ; while Kattyayana gives a third part 
of the estate to the son of the wife, as well as to all the rest who 
are of the same caste with the father. According to Menu, when 
there is a son of the body, the adopted son is entitled only to 
maintenance, or if he is adorned'with every virtue, he takes the 
heritage, though brought from a different family. I have already 
stated the dubious meaning of the text, which requires an 
adopted son to be adorned with every virtue before he can take 
the heritage. Mark now the differences between Kattyayana 
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and Menu. If we observe the actual practice, we shall find, in 
this case, the injunction of Menu is entirely disregarded, for we 
can never see an adopted son either taking mere maintenance 
or receiving the heritage without any distinction in the share 
with the son of the body on the ground of superior virtue. 
But we find ^JCattyayana, who holds a contrary opinion, followed . 
{yule Macnaghten, p. 77):—“ Where a legitimate son is bom 
“ subsequently to the adoption, the adopted son takes one-third 
“ according to the law of Bengal.” The author of the Dattaka 
Chandrika gives a third share when the adopted son is endued 
with eminent qualities, otherwise generally on the authority of 
Vafiisktha, he gives a fourth share to the adopted son when the 
paternal property is divided between him and a son subsequently 
born to his adoptive father {vide Dattaka Chandrika, Sec. V, 
placita xvii to xxi). Had Brihaspati intended that all Smritis 
opposed to Menu are to be rejected even in the Kali Yoog, how 
comes it to pass that Kattyayana’s rule is now held valid in 
practice and approved by the commentators ? 

We now proceed to cite another instance in which Menu is 
disregarded. Menu has said:— 

“ ^501^ jTfjte, 

^ A 

a »8 c?rT^) 

“ A man aged thirty years, is to marry a girl of twelve; or 
“ a man of twenty-four yjears, a damsel of eight. A breach of 
“ this rule makes a man sinful.” Now let us see what other 
sages declared on this point: amongst those who differ from 
Menu^ we quote a text of Angira, which, we find, is observed in 
pmctice at the*^resent day. Angira says :— 

i” , 

'snrtt 

^ CWt?8 cwt^^s I 

• ■< <- 

“ Damsels of eight, nine, and ten are respectively named gouri, 
“ rohini, and kanya; all girls above ten are called rajaawala, 
‘‘ or women in their catamenia. When, therefore, a girl has 
“ reached her tenth year, she is to be immediately disposed of 
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*' in marriage, and such marriage, even though celebrated in an 
“ interdicted nuptial season, will not be held culpable.” 

It will be seen from the above text that Angira has fixed 
eighth, ninth, and tenth years as the proper marriageable age' 
of a girl; and he enjoins the marriage of a damsel of ten years 
even in times when weddings are forbidden. On no account he 
would allow a girl to remain unmarried in her tenth year; but 
he assigns with respect to males no fixed period for their 
marriageable age. Menu fixes either the eighth or twelfth year 
as the marriageable age of a girl with a man of twenty-four 
or thirty years; any deviation from this rule is declared by him 
to be sinful: while Angira directs that the damsel should be 
married in her eighth, ninth, or tenth year; the last of which 
is declared to be the furthest limit. If the injunctions of Menu 
in this respect are to be followed, girls of eight or twelve years 
would be bestowed upon bridegrooms aged twenty-four and thirty 
years respectively. Do we now see in the present age the 
operation of the rule laid down by Menu ? The rule of Angira, 
on the contrary, that the eighfh, ninth or twelfth years are the 
proper wedding periods of a girl, and that there is no limit avS 
to the marriageable age of a man, is almost universally ob.served. 
Thus we find, as regards the determination of the marriageable 
age, the rule of Menu is disregarded, while that of Angira, which 
is opposed to it, is respected. 

Now we cite a third instance in which Menu is disregarded. 
Menu says:— '' 

* 

I 

(a c^t®) 

“ The damsel whose husband dies after troth verbally plighted 
“ before consummation, his brother shall take for the purpose of 
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" begetting a son on her according to this rule.” Having taken 
*' such a girl for the above purpose in due form of law, she being 
“ clad in a white robe and pure in her moral conduct, let him 
“ approach her once in due season and until issue be had.” 

“ Let no sensible man who has once given his daughter to a 
" suitor, give her again (in the event of his death, before consum- 
“ mation) to another, for he who gives away his daughter whom 
" he had before given, incurs the guilt of stealing a girL” 

But Vasishtha is quite opposed to Menu, and declares:— 

farcs^tc’^ri ?c?ii 511% I 

5T5 3i111 

5rr5nis5Tfi^^«1 vbf *T ’re.’jFsl i 

'SRjt’si f^ifif^wsi »Tl II ^ 

" The damsel whose suitor happens to die after she had been 
“ given to him by the sprinkling of water, or by troth verbally 
" plighted, but before the utterance of the nuptial texts, conti- 
“ nues her father’s.” “ If a damsel has been given only by pledge 
“ of words, without the consummation of the marital act by the 
“ utterance of the nuptial texts, she should be bestowed upon 
“ another in due form; her state of celibacy is not destroyed by a 
mere verbal plight.” (Chap. XVII.) 

Observe now whether or not there is a broad contradiction 
between Menu and Vasishtha. According to Menu, a betrothed 
damsel is privileged to have sexual intercourse with her late suitor’s 
brother until she begets a son. After that she is to continue a 
widow for life. With1the*exception of cohabiting with her suitor’s 
brother, she is directed to lead the life of a widow in every other 
* respect, even before thS birth of a son, as can be gathered from the 
djreclions given with regard to the use of a white robe, which is 
only intended t^r the use of the widows. On turning to custom, 
however, we find the ordinance of Vasishtha resj)ected, and accord- 
*ing to his injunction, after the death of her suitor before consum¬ 
mation, a damsel is bestowed upon another; and she is not obliged, 
in conformity with the law of Menu,' to continue a curious life of a 
widow, as it appears from slokas 69,70, and 71 6f Chapter IX; at 
any rate she is not allowed to procreate a son by her suitor’s 
brother. As we ^find Menu disregarded by the author of the 
Dayabhaga on the authority of the majority of the ELshis, I 

18 
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dare say, but for his unexpected resuscitation in Sham Chander*9 
case (Sel. Rep., Vol. I, p. 279, new edition; and Sutb. P. C. Judg¬ 
ment, Vol I, p. 25), he would have been disregarded down to our 
time also as regards the heritable rights of an adopted son It 
is a mistake to suppose that Smritis opposed to Menu are to be 
disregarded in all ages. Menu him.self says:— 

(i C?rt=f.) 

“ Human power decreasing according to the Yoogas, the dkar- 
'* mas of the Sattya Yoog are one thing, those of the Ti'^ata 
•‘another; the dharmas of the Dwapara are one thing, those 
“ of the Kali another.” Then we find in the first chapter of 
Parasara Sanhita that four Rishis were legislators for the four 
yoogs mentioned in our sastras. 

«(^r?r5st9rs. c’t'isvts 

" The dharmas (duties) enjoined by Menu are assigned to the 
** Sattya Yoog (golden age); those by Gotaraa to the T/ eata; 
“ those by Sankha and Likhita to the Dwapara ; and those by 
“ Parasara to Kali Yoog!* 

In practice we find that laws opposed to Menu are everywhere 
respected and followed in Kali Yoog, and Parasara assigned the 
dharmas propounded by Menu to be appropriate only to the 
Sattya Yoog. The superiority of the' authority of Menu and 
the invalidity of Smritis opposed to him, as declared by Brihas- 
pati, must necessarily be considered to allutie to the Sattya Yoog. 
Had it not been so, how is it that of the twelve descriptions qf 
sons, only we find two or three allowed now ? l^ow I take the 
liberty to ask, again, whether it was expedient, after so many 
centuries, to resuscitate the laws of Menu with regard to the 
heritable right of adopted sons and disturb the law which was 
juropounded by the best of the commentators on the authority of 
the majority of Rishis and respected by the Hindoos of our time. 
Though we find the adopted son mentioned in the text of Menu 
and other sages, I for myself would agree with the opinion of 
Justice Hollway that this system of adopting a son is of very 
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modern origin. We do not find a man receiving an adopted son, 
as we do now, in the Mohahliai'ut or the Ramayana period. We 
frequently meet with khetraja putm there. If it be conceded that 
the system of adoption as it obtains amongst the Hindoos of the 
present day is of modern origin, then it must be admitted that it 
would be the height of injustice to regulate that system by laws 
enunciated thousands of years ago, and disregard the rules which 
have been fenunciated by the modern jurists and respected by the 
Hindoos of Bengal; vide Collector of Madwra v. Mataramalinga 
Sdthapatti (Suth. P. C. Judgment, Vol. II, p. 135). In Syam 
Chander v. Narayni Debya, the adopted son was allowed to 
take the inheritance by becoming a nearer heir to the last full 
owner {vide Sel. Rep., Vol. I, p. 279, new edition). It is almost 
settled now that an adopted son would succeed to the property 
left by his adoptive mother’s father; now it remains to be seen 
whether he would succeed in that family with other grandsons 
on the daughter’s side of the last full owner: for instance. Ram 
Gobirid,a Hindoo, dies leaving two daughters,Rimaia and Kamaki. 
At the time of Ram Gobind’s death Bimala has a son ; but Kamala 
becomes a widow, and holds a power of adoption from her hus¬ 
band: under the circumstances stated above, these questions 
present before us for our consideration:— 

l8 ^,—Will Kamala (the widow daughter) holding a power of 
adoption inherit the property left by her father as a daughter 
likely to have male issue ? In the Hindoo law no provision is 
made to meet her case {vfde W. R., Sp. No., p. 121). 

2nd ,—As far as the last full owner, Ram Gobind, is concerned, 
he has no necessity ^vhatever that his widow daughter should 
^dop*t a son; jie has in the person of Bimala’s son a person who 
almost fulijls Ihe offices of a son. Ram Gobind himself, but for 
the perpetuation of his name, had no spiritual necessity for 
’adopting a son ; because Bimala’s son to all idtents and purposes 
is competent to give as good a pinda as can be given by a son 
begotten by a man himself. Under these circumstances would it 
be proper to allow Kamala tef create a superfluous grandson, and 
an artificial heir of equal degree with the son of Bimala, and 

thereby deprive him of a moiety of his heritage ? 

• • 

3m,—Will the adopted son divide the property in equal 
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shares with the true grandson, or would he be entitled to that 
share which an adopted son gets in the division of the paternal 
property with a son subsequently bom ? Perhaps in answer to 
dmy questions it will be said that they have long since been settled 
by the judgments in Syam Ghanders and Tmu Mohun Bhatta- 
charjee*s case, and if there be any injustice in so distributing 
the property, it has been done by the rules laid down in those 
cases. In Syam Chander’s case, the adopted son took the inherit¬ 
ance by becoming a nearer heir. As to Tara Mohun Bhattachar- 
jee's case (W. R., Vol. IX, p. 423), I need only say that the decision 
therein passed has regulated the question as to the extent of the 
heritable Tights of an adopted son in the family of his adoptive 
father ; and the question mooted by us refers to the heritable 
rights of an adopted son in the family of relatives sprung from a 
family different from that of the adoptive father. I admit that 
as to the question in what share an adopted son should take 
the property both from his cognates and agnates, relatives sprung 
from the same and different family, we are to be guided by 
almost the same principle, yet it must be borne in mind that 
there is an essential difference between inheriting from agnates 
and inheriting from cognates, especially in the case of a grandson 
inheriting from his maternal grandfather. And because in the 
former case injustice has been done by our courts of law, we need 
not make it a precedent to do injustice in the latter, if there bo 
the slightest room to avoid it. For a daughter’s son almost fulfils 
the offices of a son. «- 

In the case of GungaPersad Roy v. Brljaaliwari Chowdhurany 
(S. D. K, 30th July, 1859, p. 1091), it was held, that the relatives 
of the adoptive mother inherit the property of li,{?r adopted son 
just as they would succeed to a natural-bom son. This mling 
is considered as the foundation-stone for building such extensive 
rights of an adopted son. Although it has been held in the case 
of Tincitri Chatterjee (W. R., Vol.'Ill, p. 49) that an adopted son 
succeeds to the stridhan of his adoptive mother (see also Suther¬ 
land’s Dattaka Chandrika Synopsis, p. 219, or page 153 of the 
edition of 1834; Dayakrama Sangraha, p. 57; Sec, Y, Daya- 
bhaga, p. 82; Macnaghten’s Hindu Law, Vol, I,, pp. 39, 40; 
Vyavastha Darpana, p. 915, and vyavastha No. 632), yet it 
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would seem that an adopted son is only regarded as the son of 
the husband and wife who join in the act of adoption, and that, 
consequently, the son adopted to one wife is no heir to the co¬ 
wife— Kaakishwari Dahea v. Grish Cliunder Lahury (Suth. 
W. R. for 1864, p. 71). 

An adopted son cannot be disinherited on the ground of mis¬ 
conduct— Daee v. Mutty Natho > (Cth October, 1813, 1 Boor., 75). 
It was also ruled by the Agra Sudder that insubordination to the 
widow of the adopting father was not sufficient to exclude the 
adopted son from inheritance. There are other rulings to this 
effect; but all of them were passed under the Mitacshara— Ram- 
surun Dass v. Musst. Pran Kuar (Agra S. D. Sel. Efep., 1865, 
p. 293). 

A childless ' Hindoo adopted A as his son, and afterwards he 
adopted B as his son; and made a will dividing his property, 
ancestral as well as acquired, between A and B. A filed a peti¬ 
tion, denying the right of his adoptive father to adopt B, and 
protesting against the will; but afterwards he assented to 
the will; after this the adoptwe father made an attempt to 
deprive him altogether from his property, both ancestral and 
self-acquired. Under the circumstances it was held, that as the 
father afterwards endeavoured to deprive A of all his rights as 
well those under the will as by the adoption, the consent did not 
bind A, since it was given on the basis of a family arrangement, 
from which the adoptive father afterwards departed — Sada 
Nanda Mahapatra v.* Bdnamali mid others (Marsh., 317); see 
also Rangma v. Atchma (Suth. P. C. Judgment, Vol. I, p. 197; 
see also Bom. H. C. Re'J)., Vol. XT, p. 199). 

^ I Icnow of no Bengal case in which this point was directly 
raised and .decided. The settlement of the parties themselves 
in Gopi Mokun Deh v. Rajah Raj Kishen, and the passages 
Yrom Macnaghten s Considerations of Hindu Law, quoted in the 
Vyavastha Darpana, page 922, do indeed go tu show that even 
in Bengal a father cannot deprive the son whom he had adopted 
of his rights. * 

“ Gopi Mohiin Deb v. Rajah Raj Kishen. —“ Rajah Nub Kishen 
“ had five wives, but no male issue, when he took Gopi Mohun 
^ “ .Deb* in. adoption. Gopi Mohun was a son of Ram Sunder Be- 
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*' wertah, one of the brothers of Rajah Nub Kishen. It is usual, 
" although not necessary, where a man who adopts has several 
“ wives, to adopt the son m a child of one of them. The Rajah 
“ accordingly adopted Gopi Mohun Deb as the son of his eldest 
“ wife, Heera Monee Dossee. 

" The Rajah entered into an agreement previous to the adop- 
“tion, by which he * promised, in consideration of Ram Sunder 
“ Bewertah’s giving his son Gopi Mohun Deb to be adopted by 
“ him (Rajah Nub Kishen) as the son of his eldest wife Heera 
" Monee Dossee, that he (the Rajah) would give the whole of his 
" property to Gopi Mohun Deb, if he did not thereafter beget a 
" son. Ih case the Rajah should have a son born to him, it was 
“ stipulated that he and Gopi Mohun should share the property 
" equally between them, and if more than one son should be born, 
“ that they and Gopi Mohun should be equal participators in the 
“ Rajah’s estate. Some years after the adoption, Rajah Nub Kishen 
“ had a son by one of his younger wives. This was Raj Kishen, 
“ who, upon the death of his father, became Rajah Raj Kishen. 
” Rajah Nub Kishen, some time after the birth of Raj Kishen, 
“ made a will, by which he left his adopted son Gopi Mohun pro- 
“ perty to a considerable amount, although but little in compari- 
“ son with the half of his estate. He made several bequests, 
" and gave everything, not particularly disposed of, to his son 
“ Raj Kishen. 

" Upon the death of Nub Kishen, Gopi Mohun Deb filed a bill 
" against Raj Kishen, by which he prayed for an account, and claim- 
“ ed a moiety of Nub Kishen’s estate. This claim was made as well 
“ upon ground of his having been adopted, as upon that of the 
“agreement which had been entered into by Nubf-Kishen. 

“ Raj Kishen did not, by his answer, either adhiit deny the 
“ adoption, nor did he either admit or deny the execution of such 
“ an agreement as had been set forth ; but he relied upon the will 
“ which Nub Kishen had made in his favor. Gopi Mohun, upon a 
“ hearing of the cause, was declared to have been duly adopted. 

“ The agreement which had been entered into by Rajah Nub 
“ Kishen could have been satisfactorily proved, but the parties 
“were advised to come to a settlement of their dispute. This 
" they did upon the footing of the agreement, and thereby 
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“ revoked the will of Rajah Nub Kisheii as far as it related to 
" the interests of Rajah Raj Kishen or Gopi Molmn Deb. 

“ I believe this cause would have be6n decided by the Court 
*" as it was settled by the parties themselves, that is, according 
“ to the agreement which had been entered into by Rajah Nub 
" Kishen; but the question is, what would have been done, if 
" such an agreement had never existed ? this I can only an- 
“ swer that the counsel of Gopi Molmn had not any doubt. From 
“ what had been declared upon the Bench, and from the law as 
“ it was understood at that day, we were quite certain that Rajah 
“ Nub Kishen would not have been suffered by his will to de- 
" prive the son whom he had adopted of his rights ; and Gopi 
" Molmn Deb, if he had failed in proving the agreement, would, 
" notwithstanding the will, have been declared entitled to one-third 
“ of the estate.” (Macnaghten’s Considerations of Hindu Law, 
pp. 230 and 233.) 

The case of Chitks Rorjhu Nauth Rajah Diksk v. Janoki, Chitks 
Widow of Roghu Nauth Rajah Dlksh and others (Bom. H. C. Rep., 
Vol. XI, p. 199) may be cited to show how far an adopted son is 
bound by the contract of his natural father postponing the enjoy¬ 
ment of the rights of such adopted son. In this case the plaintiff, 
on attaining majority, sued his adoptive mother for the recovery 
of certain moveable and immoveable property. He joined two 
persons in possession of a portion of this property as parties to 
the suit. 

The mother answered mfer alia that, according to the agree¬ 
ment, upon the faith of wliich she had adopted the plaintiff, 
•he was not entitled Ho the property during her lifetime. The 
Subordinate Jqdge gave a decree to the plaintiff for the im¬ 
moveable property sued for. 

The special appeal was heard by Nanabhai Hari Das and 
Larpent, JJ. 

The questions involved in this case were of such new impres¬ 
sion, that I cannot help* the temptation of quoting below the 
whole judgment in exteuso. fThe judgment was delivered by 
Nanabhai Hari Das, J., in the following language:— 

" Wo are of opinion that we must confirm the decree of the 
V Court below in'this case. The Assistant Judge says—‘It ia 
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“ ‘ clear that the adoption took place under the knowledge of 
‘ the agreement and in pursuance of it ; when it was actually 
" ‘ committed to writing, is not very material. I think, however, 
" ‘ that it must have been drawn up before the adoption. I find' 
“ ‘ then distinctly, as a fact, that the plaintiff Chitks was given 
“' and taken in adoption under the agreement contained in this 
"'deed, and that jj^is father was a consenting party to the 
" ‘ agreement, and gave him in adoption under the terms con- 
" ‘ tained in the deed.’ This finding we must accept as final. 
" The deed referred to. Exhibit No, 15, contains the following 
" provision :—' By virtue of the adoption, this son will have, 
" ‘ however, no manner of right over my immoveable and 
“ ‘ moveable property during my life, even when he is of age ; 
"' nor will he be entitled to manage the estates; after my death, 
" ‘ he is the rightful heir, subject to the following conditions,— 
" ‘ Till that event, I am to bring him up, to give him food and 
" ‘ clothing, and to bear the expenses of his education. The provi- 
“ ‘ sion of law or shastra, should there be any, that when a son has 
"' been adopted, the mother cannot have any proprietary right 
" ‘ over her estate, should not affect this transaction, for the boy 
"‘has been adopted on this stipulation only that he would 
'“have no right whatever to the estate during my lifetime.’ 
“ The Assistant Judge also says,—There is a mutuality in the 
"agreement. The widow says to the father of the infant, 
‘“if you will agree to these terms on behalf of your son, I will 
" ‘ adopt him; if not, I will not.’ It is'- thus found that the 
" father of the boy, gave him in adoption and the lady accepted 
" him, on the express understanding mentioned in the deed 
“ and that, if it had not been for such mutual ^understanding, 
"the adoption would not have taken place -at ,all. If the 
"father had said, ‘I do not agree to such a condition,’ the 
"lady would hav6 said, ‘ then I do not want to adopt your son.’ 
" And there is no law which would have compelled her to adopt 
" him or any other boy. Such being the case, unless very strong 
"grounds are shown why we should not do so, we must give 
" effect to the intention of both the contracting parties. Mr. 
" Nagindas has indeed contended that such a stipulation as the 
" above is opposed to the fundamental principles of the Hindoo 
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“ law of adoption ; but he has not pointed out to us any texts 
“ nor cited any cases to that effect. On the other hand, Mr. 
“ Macpherson has referred us to several cases which, though by 
* “ no means determining the question now raised, may yet be 
“ regarded as poiniting, in some degree, to a contrary inference 
“ (see Bom. H. C. Rep., Vol. VI, A. C. J., pp. 229, 230; 7 Idem, 
“Appdx., pp. 21-22 S. A. 32 of 1871; Macnaghten, Vol. II, 
“ p. 183.) In this state of authorities, it would be difficult for the 
“ Court to hold that such a stipulation could not be made. But 
“ admitting, for the sake of argument, that it could not, how can it 
“be consistently urged that the boy acquired any rights at all in 
“ the ‘family of the adoptive mother ? That stipulation is an 
“ essential part of the contract of adoption in this case. According 
“ to the finding, it was the main consideration moving from the 
“ other side which induced her to adopt. If it is void, the whole 
“ contract is affected b}’- its invalidity. If it is merely voidable, 
“ the plaintiff must either acquiesce in or repudiate his natural 
“ father’s act as a whole. 

“ To allow him to acquiesce in 'one part of it, and to repudi- 
“ ate another, would be to enable him to perpetrate a fraud 
“ upon his adoptive mother by disappointing the expectations 
“ raised in her by that act, of which he desires to have all the 
“ benefit. As was contended for her, she did not accept him in 
“ adoption except upon the faith of, and subject to, the above 
“ stipulation; and, if the law does not recognize such acceptance, 
“there was no other •on* her part, there were not then such 
gift and acceptance in this case as are requisite to constitute 
•“a valid adoption, and*the boy, consequently, cannot be said to 
“ have acquire^ any legal status in the family, to which he was 
“transferred, by his natural father. In either view of the 
“ matter, therefore, this suit must fail. 

' “It has also been contended that the fat’lier, as guardian, 
“ could not enter into any stipulation unfavorable to the minor. 
“ It does not, however, appear in this case that the contract of 
“ adoption, of which the stipulation in question was an essential 
“ part, was on the whole, unfavorable to the minor. Indeed, dt 
“ would rather appear that the contrary was the case. The 
“ Assistant Judge,* says:—' In nine cases out of ten, the father 

19 
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“ * acting for his son’s benefit would agree to the terms.’ The 
“ boy has thereby acquired in the adoptive family considerable 
“ right, both present and future, which, except for that stipula- 
“ tion, his father would not have been able to secure to him. 
“ Besides, it is a fallacy to suppose that for the purpose of giving 
“ in adoption the power of a father is only co-extensive with 
“ the power of a guardian. In the eye of Hindu law, when a 
“ man gives his son in adoption, he would seem to exercise a 
“power, more like the power of an absolute proprietor than 
“that of a guardian. Thus a millionaire may, by such gift, 
“ even though all his property be ancestral, transfer one of his 
“sons to a family possessed of no property whatever; and the 
“ adoption once duly made so, completely changes the boy’s 
“ status, that ever after he is regarded as the son of the pauper 
“ to whom he was given by his natural father without the least 
“ possibility of his getting back into his natural family.” (See 
Ravi Bhadra v. Rup Sankur, Borr., Vol. II, 650.) 

“We think the rights acquired by the plaintiff in consequence 
“ of his adoption, are subject to, the rights created in his adop- 
“ tive mother’s favor by the stipulation, to which in a great 
“measure that adoption itself was due, and must, therefore, 
“ confirm the decree of the lower Court with costs.” 

Now we come to consider how far a widow can defeat the 
rights, whether mediate or immediate, of persons who would 
have been the nearer heir to the last full owner but for such 
adoption, and would have taken the pTophrty immediately but 
for« the intervention of such widow. 

The facts of the case of Bhoobun Moyee Dabca v. Ram- 
Jcishore Aucharjee (Suth. P. C. Judgment, Vol. I, p. 574), 
were, for the purpose of our question, as follow^’:—?Gourkishore 
Aucharjee, being the owner of considerable zemindary in the 
district of Mymensingh, died in the year 1821. He left surviv¬ 
ing him a widow, named Chundrabali Dabea, and a son named 
Bhowaneekishore Aucharjee, who, at the time of his father’s 
death, was about four years of In 1819, two years after 

the birth of Bhowanee, Gourkishore executed an instrumefit, 
which was in these words:— 

“ To the abode of aU goodness Chundrabali Dabea. 
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" This is an anumuttipatra (deed of permission) to the follow- 
“ ing purport:—‘ Prior to the birth of the male child from your 
“ * womb, I had executed in your favor an anumuttipatra on the 
“ * subject of your receiving (an) adopted son. Subsequently, by 
“ ‘ the will of God, you have given birth to a male child, still, 

“ ‘ having regard to the future, I have again given you permis- 
“ ‘ sion. If, which God forbid, the male child of your body 'be 
“ ‘ non-existent, then you will adopt a son from my race (gotra), 

“ ‘ or from a different race (gotra) for the purpose of performing 
“ ‘ mine and your sradha and other rites, and for the sheha 
“ ‘ (service) of the Gods, and for the succession to the zemindary 
“ ‘ an'd other property, on which, if the adopted son be non- 
“ ‘ existent, which God forbid, then you shall, according to your 
“ ‘ pleasure, on the failure of one, adopt other sons in succession, 
“ ‘ to avoid the extinction of the 'pinda (funeral cake or offering); 
“ ‘ that dattaha (adopted son) shall be entitled to perform your 
“ ‘and my sradha, Szc., and that of our ancestors, and also to 
“ ‘ succeed to the property. To this end I execute this anum- 
“ ‘ uttlpatra, dated 25th Kartik, ^226, B. S.’” 

Bhowaneekishore attained his majority, and married the 
appellant Bhoobun Moyee Dabea. He died in the month of 

i 

August, 1840. 

Immediately upon the death of Bhowanee, an instrument was 
set up by Bhoobun Moyee Dabea and Chundrabali Dabea, 
according to which Bhoobun Moyee was authorized to adopt 
five sons in succession, atid she and her mother-in-law Chundra¬ 
bali were appointed guardians to look after the persons and the 
property of such sonS. Under this alleged will* the two ladies 
took possessioTji of the zemindaries of Bhowneekishore, and remain¬ 
ed in enjoypiei*t of them for nearly four years. In December 
1843, Bhoobun Moyee adopted a boy called Rajendrokishore. 
*Upon this a quarrel appears to have arisen between Chundrabali 
and Bhoobun Moyee, and Chundrabali, under the strength of 
the anumuttipatra given by her husband, adopted Ramkishore. 
In 1852, Ramkishore instituted a suit in the Zillah of Mjnnen- 
singh for the recovery of the property which once belonged to 
Gourkishore, and ma4e Bhoobun Moyee, Rajendrokishore and 
Chundrabali Dal^ea defendants. When the case came on before 
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the Principal Sudder Ameen, he was of opinion that the plain¬ 
tiff must recover upon the strength of his own title, and that, if 
such title failed, it was unnecessary to decide upon the case of 
the defendant. He was of opinion that the plaintiff has failed 
to prove his title, and he, therefore, dismissed the suit, express¬ 
ing, at the same time, a strong opinion in favor of the will set 
up by Bhoobun Moyee. 

The Calcutta Sudder Court on appeal held, that the will of 
Bhowanee was forgery ; that the instrument executed by Gour- 
kishore was true, and was in the nature of a will; and that, under 
it, Ramkishore was entitled to recover all the property left by 
Gourkishore. The self-acquired property of Bhowanee was given 
to Bhoobun Moyee for her life. 

The Privy Council expressed an opinion that the will of 
Bhowanee was a forgery, and after having summarilly disposed 
of that question, proceeded with the question as to the validity 
of Ramkishore's adoption:—“The next question is, as to the 
“ validity of the adoption of Ramkishore. We see no reason to 
“ dissent from the opinion of the Court below upon the facts of 
“ the case, viz., that the anumuttipatra of Gour is a genuine 
“ instrument; and that, supposing the power given by it to have 
“ been in force when the adoption under it took place, the adop- 
“ tion was good ; but we think it unnecessary to examine into 
“ the genuineness of this instrument, as we are of opinion that, 
“ at the time, when Chundrabali professed to exercise it, the 
“ power was incapable of execution. 

“ The first question which arises, is ‘ as to the construction of 
“ the instrument.’ It seems to have been^considered by the two 
“ Judges of the Sudder Court, who decided in favpr of the res- 
“ pondent (certainly by one of them), that the'^ociument was 
“ to be regarded as a will, and as containing k limitation, on 
“ failure of male is^ue of the testator in the lifetime of Chundra- 
“ bali, of the estate of the testator to a son to be adopted by 
“ Chundrabali as a persona desigimta, and one of the Judges, 
“ in a very elaborate argument, refers to Mr. Feame’s celebrated 
“ treatise on contingent remainders in order to show that such a 
“ devise by the English law would be valid. There is no doubt 
“ that, by the decision of the Courts of Justice," the testamentary 
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“ power of disposition by Hindoos has been established within 
“ the Presidency of Bengal, but it would be to apply a very 
“ false and mischievous principle if it were held that the nature 
“ and extent of such power can be governed by any analogy to 
“ the law of England, Our system is one of the most artificial 
“ character, founded in a great degree on feudal rules, regulated 
“ by Acts of Parliament, and adjusted by a long course of judi- 
“ cial determinations to the wants of a state of a society differing 
as far as possible, from that which prevails amongst Hindus 
“ in India. 

“ But their Lordships are quite satisfied that there is, in this case, 
“ no room for the application of any such doctrines. The instru- 
ment before us is merely what it purports to be, a deed of permis- 
“ sion to adopt: it is not of testamentary character; it was register- 
“ ed as a deed in the lifetime of the maker; it contains no words 
“ of devise ; nor was it the intention of the maker that it should 
“ contain any disposition of his estate, except so far as such 
“ disposition might result from the adoption of a son under it. 
“ He mentions the objects which induced him to make the deed,— 
“ religious motives, the perpetuation of his family, and the suc- 
“ cession to his property; but it was by the adoption, and only 
“ by the adoption, that those objects were to be secured, and 
“ only to the extent in which the adoption could secure them. 

“ The main ground of the decision in the Court below appears, 
“ therefore, to fail, and this instrument must be construed, and 
“ its eflfect must be determined, in just the same way as if it 
“ had been made in one of the Provinces of India in which the 
“ power of testamenta:ty disposition is not recognized. 

“ BPow, then, is the deed to be construed, when we regard it 
“ merely as, a deed of permission to adopt ? What is the inten- 
“ tion to be collected from it, and how far will the law permit 
* such intention to be effected ? It must be adhiitted that it con- 
“ templates the possibility of more than one adoption; that it 
“ shows a strong desire on the part of the maker for the conti- 
“ nuance of a person to perform his funeral rites, and to succeed 
“ to his property ; and that it does not, in express terms, assign any 
“ limits to the period within which the adoption may be made. 
“ But ’it is plain that some limits must be assigned. It might 
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“ well have been that Bhowanee had left a son natural bom or 
adopted; and that such son had . died himself leaving a son; and 
*‘that such son had attained his majority in the lifetime of 
” Chundrabali. It could hardly have been intended that, after 
the lapse of several successive heirs, a son should be adopted 
" to the great-grandfather of the last taker, when all the spiri- 
■“ tual purposes of a son, according to the largest construction of 
“ them, would have been satisfied. 

“ But whatever may have been the intention, would the law 
allow it to be effected? We rather understand the Judges 
below to have been of opinion that, if Bhowanee had left a 
“ son, or if a son had been lawfully adopted to him by hi^ wife 
under a power legally conferred upon her, the power of adop- 
** tion given to Chundrabali would have been at an end. 

But it is difficult to see what reasons could be assigned for 
such a result which would not equally apply to the case 
** before us. 

" In this case, Bhowanee had lived to an age which enabled 
him to perform, and it is to be presumed that he had perform- 
** ed, all the religious services which a son could perform for a 
father. He has succeeded to the ancestral property as heir; 
he had full power of disposition over it; he might have alien- 
ated it; he might have adopted a son to succeed to it, if he had 
*‘no male issue of his body; he could have defeated every 
intention which his fattier entertained with respect to the 
■“ property. • ‘ 

“ On the death of Bhowanee, his wife succeeded as heir to 
“ him, and would have equally succeeded in that character in ex-' 
elusion of his brothers, if ho had any ; she took a ^P^ested estate as 
“ his widow in the whole of his property. It woulcj be singular 
if a brother of Bhowanee, made such by adoption, could take 
*‘from his widow* the whole of his property when a natural borii 
brother could have taken no part. If Ramkishore is to take 
“ any of the ancestral property, he must take all he takes by 
substitution for the natural bom son, and not jointly with 
^ him. 

“Whether under his testamentary power of disposition, 
■“ Gourkishore could have restricted the interest of Bhowanee 
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“ in his estate to a life interest, or could have limited it' over (if 
“ his son left no issue male or such issue male failed) to an adop- 
“ ted son of his own, it is not necessary to consider ; it is suffi- 
’ “ cient to say that he has neither done nor attempted to do this. 
“ The question is, whether the estate of his son being unlimited, 
“ and that son having married and left a widow, his heir, and 
“thatheir having acquired a vested estate in her husband’s 
“ property as widow, a new heir can be substituted by adoption 
“ who is to defeat that estate, and take as an adopted son what 
“ a legitimate son of Gourkishore would not have taken. 

“ This seems contrary to all reasons and to all the principles of 
“ Hindu law, as far as we can collect them. 

“ It must be recollected that the adopted son, as such, takes 
“ by inheritance and not by devise. Now the rule of Hindu law 
“ is that, in the case of inheritance, the person to succeed must 
“ be the heir of the last full owner. In this case, Bhowanee was 
“ the last full owner, and his wife succeeds as his heir to a 
“ widow’s estate. On her death, the person to succeed wiU again 
“ be the heir at that time of Bhowanee. 

“If Bhowanee had died unmarried, his mother Chundrabali 
“ would have been his heir, and tKe question of adoption would 
“have stood on quite different grounds. By exercising the 
“ power of adoption, she would have divested no estate but, 
“ her own, and this would have brought the case within the 
“ ordinary rule; but no case has been produced, no decision 
“ has been cited from the liext books, and no principle has been 
“ stated to show tlmt, by the mere gift of a power of adoption 
* “ to a widow, the estate of the heir of a deceased son vested in 
“j)ossession cap be defeated and divested. 

“ The only case referred to in the argument before us, or in 
“ the judgment below, as tending in that direction, is that of 

Lukhi Narair), Thakur, reported by Sir *F. Macnaghten, p. 
“ 168; but it is incontestible that, in that case, the disposition 
“ depended wholly on the testamentary power. The authority 
“ to adopt was only subsidiary*to the disposition of the property. 
“ The will of Lukhi Narain Thakur is set forth in full in No. 5, 
“ p. 9 of the Appendix to Sir F. Macnaghten’s works. It is 
“ termed a will: it appoints an executor; it disposes of the whole 
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" estate ;* gives various legacies; gives the residue to the child of 
“ which his youngest wife was pregnant, whether a son or a 
daughter, in which latter case it would obviously break the 
“ legal order of succession, and directs that, at that child’s death, 
“the adoption of a son shall take place. We have already said 
“ that we express no opinion as to the power of Gourkishore 
“ to have made the disposition now insisted on by the appellant 
“by devise of his estates, but we find no such devise in the 
“ instrument which he has executed. 

“ An additional difficulty in holding the estate of the widow 
“ of Bhowanee to be divested may, perhaps, be found in the 
“ doctrine of Hindu law, that the husband and wife are one’; and 
“ that as long as the wife survives, one-half of the husband 
“ survives, but it is not necessary to press this objection. ‘ 

“ Upon the whole, we must humbly report to Her Majesty our 
“ opinion on the original appeal that the plaintiff’s suit ought 
“ to be dismissed, but inasmuch as the main expense of it has 
“ been occasioned by the appellant setting up a state of facts 
“ which has turned out to bej untrue, and disputing the facts 
“ alleged by the respondents which have been established, we 
“think that no costs should be awarded to either party of 
“ the suit or of the original appeal. The cross-appeal is wholly 
“ groundless, and we must advise that it be dismissed with 
“ costs. 

“The several orders and decrees complained of, so far as 
“ they are inconsistent with above recommendations, must be 
“ reversed.”—(Suth. P. C. Judgment, Vol. I,«p. 574). 

After the decision of this case, the case €?f Baikunto Mani Roy 
V. Kri$to Soonder Roy (W. R., Vol. VII, p. 392) T^as decided by 
the Calcutta High Court, in pursuance of the principle laid down 
by an hypothetical case stated at the conclusion of the judgment 
quoted above. The facts in Baikunto Mani's case were as 
follows:—“ A Hindu, with his father s consent, gave his wife per- 
“ mission to adopt a son in the event of the death of his natural 
“ son; that natural son lived to^ succeed to the ancestral estate 
“ and died, leaving a widow, who held possession till her death, 
“ and then the property reverted to her husband’s mother as his 
“ next legal heir; she thereupon took advantage of the per- 
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" mission given her by her husband, and adopted a son, who suc- 
" ceeded to the ancestral property. It was contended in special 
appeal that he was not entitled to succeed as son to her husband, 
*' for that husband had died before his father; nor could he succeed 
as the brother and legal heir of his natural son, as his adoption 
did not take place after that natural son’s death, moreover at 
*' the time of the adoption, the adoptive mother held possession 
“ of the property, not as the widow of her husband, but as the heir 
** of her natural son. In support of this view of the law pleader 
** for the special appellant cited the celebrated case of Bhoohun 
** Moyee Dahea v. Ram KiaJiore Aucharjee" (W. R., VoL III, 
P. C., 15; and Suth. P. C. Judgment, Vol. I, p. 574). A 
Division Bench of the Calcutta High Court, consisting of the 
Hon’bie G. Lock and A. G. Macpherson, Judges, expressed their 
opinion thus:— 

*' This case is not quite the same as the present, but the con- 
elusion come to in the latter part of the judgment of the 
" Privy Council, is applicable to the case before us. In the case 
" we have quoted, Gourkishore died, leaving a widow Chundra- 
" bali and a son Bhowanee, who married Bhoobun Moyee, and 
died leaving no children. Chundrabali had a power of adop- 
" tion from her husband. Bhoobun Moyee also claimed a similar 
" authority from her husband and adopted Rajendrokishore. 
** Chundrabali adopted Ramkishore. The Sudder Court held 
" that the power to adopt set forth by Bhoobun Moyee was a 
“ forgery, and set aside* her adoption ; that the power given to 
** Chundrabali was* genuine; and that the adoption of Ram- 
kishore was valid, anSi he was entitled to the estate. The 
JPrivy Oounciik held that, though the adoption by Chundra- 
** bali was g#od,*her adopted son could not divest the widow of 
** Bhowanee, the late full owner of the estate. ‘ But ’ their Lord- 
* ships remarked, ‘ if Bhowanee had died immarried, his mother 
" ‘ Chundrabali would have been his heir, and the question of 
" * adoption would have stood upon quite different grounds. By 
" * exercising the power of adojftion she would have divested no 
*** estate but her own, and’this would have brought the case 
" ‘ within the ordinary rule.’ 

" In the case supposed by the Privy Council, th^ Lordships 

* 20 
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" carefully point out that, in the event of Bhowanee dying un- 
“Inarried, Chundrabali would have succeeded as his heir; and 
" that, if she had adopted, such adoption would have brought 
" the case under the ordinary rule. What, then, would have 
“ been the position of Chundrabali s adopted son ? He would 
“ have been the son of her husband Gourkishore, and would 
“ succeed as brother of Bhowanee to the ancestral property, if 
“ he succeeded at all. The inference to be drawn from what is 
“ said by the Privy Council is that, in the event of Chundra- 
“ ball succeeding as heir to her own son, and exercising the 
“ power of adoption, the son so adopted would obtain the rights 
“ of a natural born son. 

“ Now, in the case before us, Sarva Mangala was, when she made 
“ the adoption, in the very position in which Chundrabali* might 
“ have been, viz., she was in possession of her son Hur 
" Sunder’s property as his heir; and by making the adoption, she 
“ divested only her own estate. It is immaterial that Brija 
“ Sunder, the father of Hur Sunder, died before his father 
“ Ramkishore, for Sarva Mangala held not as his heir but as heir 
“ of her son, and her adoption of the defendant placed him in the 
“position of a mother to Hur Sunder, and as such entitled 
“ him, after Sarva Mangala, to succeed to Hur Sunder’s 
“ estate.” 

Then comes the case of Ram Sunder Singh v. Survanee Dassee 
(W. Il., Vol. XXII, p. 121) :—“ The facts of the case were briefly 
“ as follows :—‘ One Govindo Churn Sin^ executed, some times 
“ ‘ before his death, an anumattipatra to "his wife Survanee 
“ ‘ Dassee, defendant No. 1, giving her fjermission to adopt five 
“ 'sons in succession. Shortly after the death of Govindo Churn 
“ ‘ Singh, Survanee adopted a boy of the name Cf Kristo Churn 
“ ' Singh, who died ten or twelve years after his adoption ; that, 
“ ‘ some time after the death of the aforesaid adopted son Kristo 
“ ‘ Churn Singh, Survanee adopted defendant No. 2, who was 
'* ‘ still a minor. Plaintiff questioned the validity of the second 
"' adoption.’ It was contended that the first adopted son lived 
“ to an age sufficiently mature to phrform all the spiritual acts 
■“ to secure which the anumattipatra was executed, and it should 
be presumed in this case that the. adopted son performed all 
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" those acts; that after those acts have been performed the power 
" giren to the widow (Survanee Dassee) ceased to have any 
" operative force. In support of this contention the learned 
*' Counsel for the appellant cited the case of Bhoohun Moyee 
Dahea v. Ramhiahore Audiarjee.’* (Moore’s Iiid. App., Vol. X, 
p. 279; W. R., Vol. Ill, P. C. R., 15.) 

Justice Mitter, after stating the above facts of the case and the 
argument of the learned Counsel that the anumattipatra given 
to Survanee ceased to have any operative force at the time of 
the second adoption, proceeds thus :—“ In order to determine 

“ whether this contention is borne out by the authority quoted, 

* 

“ I propose to examine in detail the leading facts and the grounds 
upon which the decision in that case rests.” Justice Mitter, after 
havincr stated the facts of the case and the findinsf of the Sudder 
Court—which was to the effect “ (1) that the anumattipatra, 
''executed by Gourkishore, father of Bhowaiiee, was in the 
“nature of a testamentary devise; (2) that its legal effect was 
“ that it devised the property to his son Bhowaneekishore and 
“ his heirs in general, subject to a.power of appointment by the 
“ widow to be exercised in the event of his son Bhowaneekishore 
“ dying without leaving a son, either natural or adopted, or to be 
“ adopted, him surviving ; (3) that, by the exercise of the power of 
“ appointment thus given toChundrabali, Bhoohun Moyee,the heir- 
“ at-law of Bhowanee, was divested of her right in the property; 
“ and (4) that Bhowaneekishore died without executing any deed 
“ of permission anumattipatra as alleged by Bhoohun Moyee ”— 
goes on as follows“ The Privy Council on appeal by Bho6bun 
*** Moyee, concurring in this last finding of the Sudder Court, pro- 
“ geeded to adjudicate upon the rest of the case thus :—The next 
“ ‘ question is, <hey say, as to the validity of the adoption of 
“ ‘ Ramkishore. We see no reason to dissent from the opinion of 
“ ‘ the Court below upon the facts of the case, viz., that the 
“' anumattipatra of Gourkishore is a genuine instrument, and 
“ ‘ that, supposing the powers giv||n by it to have been in force 
“ * when the adoption under it tbok place, the adoption was good, 

' but we think it unnecessary to examine into the genuineness 
"'of this instrument,,as we are of opinion that at the time 
"' when Chundrabali professed to exercise it, the power was 
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“ ‘ incapable of exocutioii.’ ” The rest of the decision deals with 
the reasons upon which they oame to this conclusion;— # 

“ But before I proceed to examine those reasons, I may observe 
** that I do not think that, by the passage last quoted, the Privy 
“ Council intended to lay down that the power (of Chundrabali) 
" was ‘ incapable of execution ’ for all purposes,— i, e., they did not 
“ intend to hold that the adoption of Ramkishore under that 
“ power was wholly invalid. That this was not their meaning 
" will appear clear, as I proceed further with the examination of 
“ the grounds upon which their conclusion is based. 

“ In dealing with these reasons they say, ‘ the first question 
"which arises is, as to the construction of this instrument/ 
" and upon this part of the case they, differing from the Sudder 
*' Court, hold that it is not of a testamentary character, but a 
" simple deed of permission to adopt. And they conclude by 
"saying that ‘he (i. e., Gourkishore) mentions the objects 
" ‘ which induced him to make the deed—^religious motives, the 
" ‘ protection of his family, and the succession of his property ; 
"‘but it was by the adoption,‘.and only by the adoption, that 
" these objects were to be secured, and only to the extent in 
" which the adoption could secure them. 

‘‘ Having put this legal construction upon the deed, the Privy 
" Council in the next place deal with the intention of its execu- 
" tant, to be collected from it, and they say that, ‘ it must be 
" ‘ admitted that it contemplates the possibility of more than one 
" ‘ adoption; that it shows a strong desiit? on the part of the 
‘‘ * maker for the continuance of a person to'-perform his funeral 
‘‘ ‘ rites and to succeed to his property ; and that it does not in 
" * express terms assign any limits to the period within'which 
" ‘ the adoption may be made.’ • * 

‘‘ But they hold that some limits must be assigned to it, and 
"then they proceed to determine that limit by taking the 
* particular facts of that case into their consideration. But it 
“ must be borne in mind,that <|ie limit which they fixed, was 
" with reference to the exercise Ot the power by which both the 
" ends mentioned by them, viz., perfornumce of funeral rit^ and 
" succession to property, might be attained. But that they did 
" not intend to hold that the limit assigned by them, was the 
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** limit within which the power must be exercised for the attain- 
'* ment of either of these ends, is evident from the manner in 
" which they put the question, upon the determination of which 
" the whole case turns, in p. 311, Vol. IX, Moore’s Ind. Appeal, 

“ 3 W. R,, P. C. R., pp. 15, 18, the question is, ‘whether the 
“ ‘ estate of his (Gourkish ore’s) son being unlimited, and that son 
“ ' having married and left a widow his heir; and that heir having 
“ ‘ acquired a vested estate in her husband’s property as widow, 
«' ‘ a new heir can be substituted by adoption who is to defeat 
“ ‘ that estate and take as an adopted son what a legitimate son 
" ‘ of Gourkishore would not have taken ? ’ This passage leaves 
“ no doubt in my mind that the Privy Council, when they said, 
“ ‘ that the power was incapable of execution,’ did not intend to 
“ hold that the power was incapable of execution for all purposes, 
“ but only for the purpose of divesting the widow of Bhowanee- 
“ kishore of her proprietary right in the property left by her 
" husband. 

“ In this view of the case quoted, I do not think that it is 
“ an authority in support of the proposition of law advanced 

by the learned Counsel for the special appellant. Because, in 
** order to give effect to his contention in this case, we must go 
“ the whole length of saying, that the adoption of defendant No. 2 
“ is absolutely bad and invalid, but the Privy Council decision 
“ quoted, does not, as I have shown above, warrant us in saying 
“ this. On the other hand, the concluding observations of their 
“Lordships in that'ca'Se, contained in the following passage, 
“ lend considerable support to the contention of the respondent:— 
“ ‘ If Bhowaneekishofe,’ they say, ‘ had died unmarried, his 
“ ‘ mother Chnndrabali Dabea would have been his heir, and 
“ ‘ the questioti of adoption, would have stood on quite different 
“ ‘ grounds. By exercising the power of adoption, she would 
“ ‘ have divested no estate, but her own, imd this would have 
“ ' brought the case within the ordinary rule, ’ 

“ It is quite evident, that |he iqpHnation of their opinion, 
“ regarding this hypotheticaii case, was quite in favor of the 
“ validity of the adoption, And the facts of that hypothetical case 

“ are exactly the faci;^ found by the Court below in the present 

• • 
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“ Putting, therefore, the case of Bhoohun Moyee v. JRamki- 
“ shore Aucharjee on one side, is there any thing in the general 
Hindu law in support of the contention put forward by the 
“ special appellant ? No passage from any of the treatises of 
“ the Hindu law, and no texts of the Hindu shasters, have been 
“ cited. As far as I am aware, there is none in its support. On 
“ the other hand, the broad proposition for which the learned 
Counsel contends, will, in great many cases, defeat the essential 
“ object for which every Hindu desires to adopt, viz., the conti- 
nuance of the spiritual benefit to be conferred upon him after 
“his death. An adopted son, attaining an age of sufficient 
“ maturity, and by performing the religious services enjoined by 
“ the shasters, cannot exhaust the whole of the spiritual benefit, 

“ which a son is capable of conferring upon the soul of his 
“ deceased father. Because these services are enjoined to be 
“ repeated at certain stated, intervals, and the performance of 
“ them on each successive occasion secures fresh spiritual benefit 
“to the soul of the deceased father (see note to verse T-i of 
“ Sec. 4, Sutherland’s Dattaka, Mimansa, where these rights 
“are fully described), I am, therefore, of opinion, that the 
“ contention of the special appellant is opposed to the general 
“ principles of the Hindoo law.” 

In the case of Rajah Vellanki VenJcata Krishna Roy v. 
Venkata Rama Lakshmi Narsayya and others (Ind. App., 
Vol. IV, p. 1) it was held, that when a widow, on the death of 
her son, succeeds to the property, which had devolved upon 
him from his father, she can adopt a son'’ so as to defeat 
the rights of persons who would have, after the death of the 
widow, taken the property but for such adoptioij,; and it' was 
further remarked, that in such a case the adoptiop, being in 
derogation of the adoptive mother’s estate, although she had 
taken the same in succession to her son and not to her' 
husband, was valid. 

In the case of Rupchand Hindu Mai v. Rakhma Bai (Bom. 
H: C. Rep., Vol. VIII, A. C. J., p. 114), it was held, that “although 
“ as a general rule the adoption by a Hindu widow of a son to her 
“ deceased husband is in the Maratha country good without the 
“ consent of her husband’s kinsmen, when the estate of her' hus- 



the effects of adoption. 


159 


“ band is vested in her or in her and her co-widow jointly, yet 

“ when such adoption has the effect of divesting an estate already 

“ vested in a third person,— i. e., the widow of her husband’s 

deceased brother,—the consent of such third person would 

“appear to be necessary to give validity to such an adoption.” 

From these rulings Mr, Mayne seems to have drawn the foUow- 

• P. C. J., Vol, I, p. deduction: (1) that when property 

575; Iml. App., Vol. belonging to a relative devolves upon a 
IV p. 1, Bora. II. C. . ° ^ 

Rep., Vol. VIII, A. C. widow, and she then exercises the power 

of adoption, the son adopted, under the 
circumstances, is a valid adopted son, because the widow exer¬ 
cises the power of adoption in derogation of her own right; but 
that, when the property vests on another person, he cannot be 
divested of it by the creation of a nearer heir by adoption.* 

Such being the state of the law, the following important 
questions may be raised by an enquirer:— 

(1.) What would be the effect of the adoption if a widow 
adopts a boy before any property has devolved upon her ? 

(2.) When property devolves upon a widow, by exercising the 
power of adoption, does she immediately divest herself of her 
rights, and does the property immediately devolve upon the 
adopted son ? Can she divest greater rights than she herself 
possessed ? 

(3.) Suppose a Hindoo dies leaving a great grandmother, and 
a brother’s daughter’s son, the property in this case would 
devolve upon the pafernal great grandmother for her life, and 
then it would descend to the brother’s daughter’s son. Can she, 
under the circumstaifbes, adopt a son and thereby defeat the 
yghts of the natural heir ? 

As to the fiftt question, I quite agree with Hon’ble Justice 
Jackson that if a widow might have adopted a boy, when the 
'property devolved upon her, she ought to be allowed to adopt 
even before that, and the boy so adopted ought to be allowed to 
take the property of the last full owner by conferring spiritual 
t Cal. Law Rep., benefit fin him.-f* I do not see that there 
Vol. IV, p. 538. jg anjf force in the argument of the Privy 

Council, that the boy so adopted ought to inherit the property 
which devolved upon his adoptive mother for her life only 
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because sbe exercised the power of adoption in derogation of 
her own right, for she ought not to be allowed to do any act 
beyond the limit of her own right, which, according to the 
widest construction of the Hindoo law, can only amount to a life- * 
interest. But the question is whether it would be expedient 
to allow the widow of a third person to create a new heir 
by adoption either of nearer or of equal degree to the last full 
owner, and thereby either partially or entirely defeat the right 
of his natural heir. 

As to the second, the rulings cited above, though not clearly, 
would go to show that when property of persons, other than of a 
husband, even devolves upon a widow or a woman, she by adopt- 
ing a son immediately divests herself of her right,* Suppose a 
woman inherits her own father's property, and then adopts a boy, 
will that boy immediately take the property from her mother, 
and thereby obtain a right which her natural bom son could not 
have obtained ? Can a natural bom son ever divest his mother of 
her inheritance which devolves upon her from her father or 
eon ? . Then how a son made . by adoption can possess greater 
right than a natural bom son has ever possessed ? Then, again, 
suppose a Hindoo dies, leaving three grandsons by one daughter 
and a daughter. The property under the circumstances goes to 
the daughter. If by exercising the power of adoption, she imme¬ 
diately divests her right in favor of her adopted son, then the 
three grandsons by another daughter would be altogether de¬ 
prived of their shares of inheritance, evhn ^a-fter the death of their 
mother's sister, for in that case the adopted ^n would contend 
that the inheritance, having once been vested in him, cannot be * 
divested. It is a mistake to assume that by allowing a widow, 
under the circumstances stated above, to adopt,'^Or injustice is 
done to any body, because she exercises the power of adoption 
in derogation of her own right. What is the extent of her 
right ? She has only a life-interest; she cannot do anything with 
regard to the property inherited by her to the prejudice of the 
reversioners. By allowing her to adopt and create a new arti¬ 
ficial heir, we indirectly allow her "to do what she cannot di- 

* Battigan understood the ruling in this wfaj—Fage 76, Rattigun on 

Adoption. 
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rectly do. If the adopted son of one person will not divest the 
estate of another, who has taken that estate as heir of a third 
person,* I do not see where lies the justice which would allow 
a widow to adopt a son to one person, and so create an heir of 
equal or of nearer degree to a third person, and thereby defeat 
the reversionary rights of persons who would have taken the 
property but for the existence of the widow. In such case the 
widow in fact exercises the power of adoption in derogation 
of the rights of the reversionary heir of the last full owner. 
A man dies leaving a sister’s son and a mother. If he liked, he 
might have himself adopted a son. The property goes to the mo¬ 
ther ; and she a^pts, and defeats the rights of the person on 
whom the last fuWowner looked as his heir. Whatever may be 
the superior rights of this adopted son when we regulate that 
right by the application of the spiritual cakes, would na¬ 
tural justice allow the widow to create such an heir ? I admit 
that something may be said in favor of an adopted son on the 
ground of spiritual benefit: when he takes the inheritance by 
becoming a nearer heir, although, in the case stated above, the 
fact of a sister’s son being unnecessarily deprived by the mo¬ 
ther’s adopted son, appears to be a great hardship, yet it can be 
argued in the language of Mr, Mayne “ why he should not be 
“ rewarded by the estate for the services he renders to the 
" deceased.”! But is there any reason to allow a widow to create 
an artificial heir of equal degree, and thereby partially defeat 
the rights of the naiMrfl heir ? as in the case of a daughter 
adopting a son when there are sons by another daughter. A 
daughter’s adopted soif does not confer greater spiritual benefit 
to the deceased owner than the sons of another daughter. If 
we allow th^ widow of A, by adopting a son to defeat the rights 
of the reversioners of B, let that adopted son ^take the property, 
ks Hon’ble Mr, Jackson has put it by conferring spiritual benefit 

* Note-U. II. C. Hep., Vol. VIII, p. 114, A. C. J. 

! Tlie niithor of the Dayiibhaga sind.the majority of the sages, quite in dis¬ 
regard of the doctrine of the spiridial benefit, make the adopted son incom¬ 
petent to inherit the property of anyone else except that of his adoptive father, 
and in doing,so they were actuated by that sense of natural justice which 
woruld qot allow one man td make a gift of the property of another. They 
wanted to keep the right of an adopted son within its natural limits. 

21 
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to the last full owner, and let that benefit be of a superior 
nature to that conferred by a natural heir, and not on the supposi¬ 
tion, as the Privy Council rulings indicate, that a son adopted under 
the circumstances does not injure the rights of any one else, except 
that of the widow, “ who exercises the power of adoption in 
derogation of her own rights.” In a case like the one disclosed 
by the preceding pages, the following questions arise, viz .:— 

(1.) Whether an heir created by adoption ought to be al¬ 
lowed to defeat the rights of the natural heir of a third person 
by conferring superior spiritual benefit on him. 

(2.) Whether a son adopted under similar circumstances, 
ought to be allowed to take the inheritanc^left by a third 
person by becoming an heir of equal degree witffhis natural heirs. 

I admit the root of injustice has been laid down by the ruling 
of the Privy Council in Syam Chunder v. Narayani Dabea, but 
the question is, would it be expedient for us now to allow that 
evil to run through all the branches, when we see by so doing 
so many anomalies and cases of great hardship spring up 
in Hindoo society ? 

It is one thing to allow an adopted son, existing at the time of 
the owner’s death, to inherit his property either with his natural 
heirs, or to inherit it exclusively on the ground of his confer¬ 
ring superior spiritual benefit upon the owner; but it is quite 
another thing to allow a widow, after the death of the owner, 
to adopt a so-n to her husband, and create a nearer or an heir of 
equal degree to the aforesaid owner. *’ This distinction will be 
borne out by the following passages in the Tdgore will case :— 

“ The object of the Hindoo law is, that tile property of a deceased*" 
“ proprietor may be immediately made available for his spiritual 
“ benefits and for that of his ancestors. There Seems to be no 
“more authority for holding, that property can, according to 
“ Hindoo law, be given by a will to a person not in existence, or 
“ to a person not ascertained at the time of the death of a Hin- 
" doo testator, than there is for holding that a thing can be 
“ inherited by a person not in existence or upon a contingency.” 
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' The result appears to me to be, that a gift cannot operate to 
‘ pass property unless the donee is in existence.” 


I exclude from these remarks a posthumous child of the testator 
“ and a son adopted by a widow of the testator after the death 
" of her husband. These cases depend upon particular law and 
do not extend to posthumous sons of a stranger or to sons of a 
" stranger adopted by their widows after their death—(see 
“ Tagore will case, pp. 102 and 103). An adopted son indeed takes 
the property of his adoptive father under a supposition as if he 
had existed at the time of his death, having been actually begot¬ 
ten by him; but no law of presumption can fix the time of an 
adopted son’s birth, adopted by a stranger on a date previous to 
the death of the person whose property he would take by becoming 
a nearer heir; because he is presumed to have existed at the time 
of his adoptive father’s death, it does not follow that he will be like¬ 
wise presumed to have existed at the time of the death of every 
other person whose property he claims. {Tagore will case, p. 263.) 

In my humble opinion, if the adopted son of the widow of 
A, adopted long after the death of B, whose property devolved 
upon her for her life only, be declared competent to inherit tha 
property left by B in preference to his natural heirs, let him, 
after the death of the widow, take the property as stated by 
Hon’ble Justice Jacksbn,*o?i the ground of h'is conferring spvtn- 
tual benefit to thh last full owner, and not on the ground that 
' the widow exercises t'fie power of adoption in derogation of her 
(pvn right. I«,lso agree with Hon’ble Justice Jackson to this 
extent, thai if S, son adopted by a widow, after any property has 
devolved upon her, can take that property 1^ conferring spiri¬ 
tual benefit, a son adopted by a widow before the devolution of 
the property upon her, ought to be allowed to take that property 
for the same reason: but this I of course say subject to my pre¬ 
ceding observations. The facif of a stranger’s property devolving 
upon a widow for her life cahnot confer a greater right upon her 
adopted son, than^ sha herself possesses. Our Courts of Justido 
seem to think that, if an adopted son fully represents a natural 
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Bon, why he should be deprived of all the rights and legal privi-’ 
leges of such a son; but it is not at all surprising that it has 
escaped the notice of our foreigner Judges what amount of ano¬ 
maly and hardship they have created in the Hindoo society by 
extending the rights of an adopted son, and in some cases making 
those rights superior to those of a natural son. Now, Hindoo 
brethren, if you wish that your natural heirs should inherit the 
property left by you, and not an adopted son of your mother, 
grandmother, or great-grandmother, you must make a will to that 
effect; otherwise your own sister’s son may be superseded by a 
stranger adopted by your mother ! This evil may—until it is laid 
down by our Courts of Justice, which seems likely will be done 
very soon, that no man can limit the heritable lights of a third 
person’s adopted son—^be avoided by the Hindoos of Bengal to 
whom the privilege of making a will has been long since granted : 
but what would be the fate of the Hindoos in the North-West ? 
It is one thing to enlarge the power of a widow for adopting a son 
for the purpose of inheriting her own husband’s property and for 
perpetuating his name and lineage, but it is quite another thing to 
extend that power for the purpose of collateral succession. It is 
impossible not to see that there are grave social objections in mak¬ 
ing the succession of property in the case of collateral succession 
dependant on the caprice of a woman subject to all the perni- 
^cious influences which interested advisers are too apt in India 
to exert over a woman possessed or capable of exercising domi¬ 
nion over property. 

In the case of Ranee Krishna Moni v. 'Rajah Udamanta 

Singh (Sel. Rep,, Vol. Ill, p. 304, new edition), it was held that, * 

according to Hindoo law, a boy adopted by a widow, with tV- 

permission of her late husband, has all the rights of a •posthumous 

son, and so that a ^ale made by her, to the prejudice of her lato 

• 

husband’s property, even before the adoption, will not be valid, 
unless made under circumstances of inevitable necessity. But 
in the case of Hajkisto Roy v. Kishory Mohun Mozoomdar 
(W. R., Vol. Ill, p. 14), it has beed held that though an adopted 
son is not actually precluded from ever questioning acts done by 
his mother during his minority or before his adoption, in the 
same manner as any other reversioner might question such actsi 
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yet a sale by a widow, with the consent of all legal heirs at the 
time existing, and ratified by decrees of Courts, is binding on 
reversioners as well as on an adopted son, adopted long after 
the sale. 

In the case of Gahind Nath Roy v. Ram Kanai Chowdheri and 
others, it was held, on the principle laid down by the Judicial 
Committee in the case of Bhoohun Moyee Dahea v. RamJcishore 
Aubcharjee, that when a Hindoo widow succeeds to the estate of 
her adopted son on his death, as his heir, and then alienates the 
property, the subsequent adoption by her of another son cannot 
divest the alienee of his rights under the alienation previously 
effected (W. K., Vol. XXIV, Civ. RuL, p. 183).' But the Bombay 
High Court has held that a son, adopted to her husband by 
a widow, is entitled to set aside a gift of ancesteral immoveable 
property made by his adoptive father’s widow previous to his 
adoption— Nathaji Krishnaji v. Hari Jogoji (Bom. H. C. R. 
Vol. VIII, A. C. J., p. 67.) 



CHAPTER VI. 


THE FORM TO BE OBSERVED IN ADOPTION, AND THE EFFECTS OF 
ITS OMISSION, AND HOW AND WHEN A SON CAN BE 
GIVEN IN ADOPTION ? 

Regarding' the mode of adoption, the rules laid down by 
Bridha, Goutama, Bandhayana, and Sanouka are observed ; they 
enjoin that a person proceeding to adopt should give notice to 
the King (Rajah), and after having invited kinsmen, should com¬ 
plete the adoption by the observance of prescribed solemnities, 
vis., a burnt-sacrifice and the recitation of the prescribed prayers ; 
it is also necessary that the family priests and other holy Brah¬ 
mins should be present at the ceremony. According to the 
-authors of the Dattaka Chandrika and the Dattaka Mimansa, 
a son adopted without the observance of the religious ceremonies 
would not inherit the property of his adoptive father (Dat¬ 
taka Mimansa, Sec. V, vv. 45 & 46; Dattaka Chandrika, 
Sec. II, V. 17; Sec. VI, v. 3). Menu also ordains : “ He who 
"adopts a son without observing the rules ordained, should 
" make him the partaker of the rites of marriage, not a sharer 
" of the wealth.”— (Menu quoted in Sec. 6, v; 3 of the Dattaka 
Chandrika). ' 

The ceremonies, thus enjoined, have been div,ided into two 
classes—the secular and religious, the former ctosiyts in giving 
notice to the king and the invitation of kinsmen, and it is 
agreed that they*^ are not legal essentials to the validity of 
adoptions, being merely intended to give greater publicity to 
the act and to avoid litig^ations and doubt regarding the succes¬ 
sions of the adopted son. A formal adoption is not invalid, 
because it has not received the sanction of the ruling power; 
and where the ruling power does not interfere, an adoption 
without such sanction entitles the adopted son to succeed to 
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property of the nature of a service, Watan—Ram Chandra Vasu- 
deh V. Nanaji Zimaji (Bom. H. C. Rep., Vol. VII, A, C. J. p. 26). 
With the exception of Jagannatha all other authorities in Ben¬ 
gal are uniform in their opinion that the non-observance of 
religious ceremony (homa) would invalidate the adoption; the 
author of the Dattaka Mimansa forbids a widow to adopt, and 
one of the reasons assigned for it was, that she could not utter 
the mysterious words of Veda (Pranaba ) necessary^ in 
the performance of homa. Jagannatha holds that “ should the 
“ oblation to fire, the party omitted, in consequence of inability 
" to complete it, the adoption is sometimes good in law, as 
" marriage and the like are valid in similar circumstances ”—(Cole- 
brooke’s Dig., Vol. II, Bk. V, Chap. IV, Sec. VIII p, 391). 
So it seems that according to Jagannatha also the observance 
of the religious ceremonies is dispensed with only under 
special circumstances. But the modem tendency of our Courts 
of Justice is inclined towords holding that the mere giving 
and acceptance would constitute a valid adoption, and that the 
non-observance of the ceremonies, both secular and religious, 
would not invalidate the adoption. 

In the case of JN'iUa:i;!,Muda,,GhQ$h. .Y, KTishn<t Ifyal Ghosh 
(Ben. Law Rep., App. Civ., Vol. VII, p. 1; and W. R., Vol. XV, 
p. 300), it was held that ceremonies, which are necessary to be 
observed for a valid adoption among Hindoos of a superior class, 
are not necessary in case of an adoption by Sudra; and that in 
the case of an adoption 6y Sudra, mere giving and receiving may 
be sufficient to make the adoption valid—(see also Dayamayi v. 

* Rusbeharee Singh, S. D. D., Vol. VII, p. 1001). In Radha Madhav 
Ohashai v. Rt^dha Bulluh Ghashai (17th September 1862, Hay’s 
Rep, p. 311), iff was mled, that the Court, when satisfied the^ per¬ 
mission to adopt existed, will exact slight proof of the perform- 
’ance of ceremonies. So also in the case oi* Frohash Chunder 
Roy V. Dhunmonee Dasi and others, the adoption of a son was 
held to be proved on strong circujnstancial evidence in the 
absence of direct proof of the 'performance of ceremonies—(24th 
January 1853, S. D. A., p. 96). 

The Prit^y CounciJ has also recently held, that heyma cere¬ 
mony is not necessary in the case of an adoption by a sudra. 
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Their Lordships, without expressing any opinion as to the 
correctness of the rule laid down by a recent decision of the 
Madras High Court, that even in the case of an adoption 
by a Bramini woman the ceremony is not necessary, and hold¬ 
ing that the reasoning of the Madras High Court applies even 
d fortiori to sudras, observe; that “ although it may be true that 
" the use of the ceremony in • question on the occasion of an 
“ adoption is so general amongst 8udi*as, that the absence of it 
may fairly, as Lord Wyndford observed, cast suspicion upon a 
" doubtful case of adoption, yet to hold that where the giving 
“ and taking of a child in adoption are established the omision 
“ of the ceremony invalidates that adoption would mischiev- 
" ously, as they conceive, strengthen the meshes of the purely 
"ceremonial law, and tend to encourage suits to impeach hona 
“fide adoptions." 

Their Lordships did not clearly express any opinion as to the 
question whether the defects arising out of the nonperformance 
of the ceremony at the time of adoption can be cured by sub¬ 
sequent performance of it. But it can be gathered from the 
judgment, that they were prepared to allow the defect to be 
cured by subsequent performantSe of ceremony in cases where 
it may appear that, according to the arrangement of the parties, 
the ceremony was to be performed at a subsequent time —(vide 
Indra Mony Chowdhwrany v. Behary Ball Mullick, 11th De¬ 
cember 1879, Supplement to the Englishman, 23rd February 
1880; and see also the case in Knapp’fe Bieport, Vol. II, p, 287). 

I do not think that it is requisite that the ceremony should be 
performed simultaneously with the actuai giving and receiving ‘ 
of the child. There is nothing in the Hindoo law which would 
invalidate the adoption, if the ceremony and the** formal giving 
and receiving of the child take place at any time subsequent 
to the actual giving and receiving. 

I have already stated that for a man proceeding to adopt a 
son it is necessary for him to give humble notice of it to the 
king (Rajah). The expression Rajah has been explained by 
commentators to signify the chief ®f the town or village. The 
supporters of Lord Dalhousie’s annexation policy sftfgued'that 
according to the rule of Hindoo law that notice should be given 
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to tlie king : tke paramount power in India was entitled to grant 
or withhold permission to adopt, and that any adoption made 
by any native Prince without the permission of the paramount 
power was invalid for the purpose of inheriting the Raj of 
his adoptive father. 

In the case of Ram Suran Das v. Pran Kum^f (22nd Maj* 
1865, Sel. Rep., 193), it was held Sy the Agra High Court that, 
according to Hindoo law, a boy could not be adopted subject 
to the condition that the child should be obedient to his adoptive 
mother, and that if he fail to act up to this condition he was to be 
deprived from inheritance. The learned Judges observed :—We 
*'do‘ not believe and cannot find that the Hindoo law recognizes 
the conditional adoption which appears to leave unsecured 
and in jeopardy the objects contemplated by the adopting, and 
“ to involve an element of injustice to the adopted, party. Sir 
Thomas Strange expressly declares that an adopted son suc- 
ceeds to the right of a begotten son; that a Hindoo adoption 
“ is permanent, except in the ease of a nitya dvryamushyayana ; 

" nor can the adopted be deprived of its advantages for any 
“ cause or upon any pretence that would not forfeit to a son 
“ begotten his natural right to^herit. No such cause is shown 
“ in the present case for the exclusion of the defendant from the 
inheritance in suit, insubordination to the widow of the de- 
“ ceased adopting father being an insufficient one.” 

Now we proceed to consider how and when a son can be given 
in adoption. In dealili^with this question we shall have again 
to refer to sloka 148 of Menu, Chap. IX:— 

5rc^?rT 

^ He whom his father or mother gives to another as his son 
provided that the donee have no issue, if fhe boy be of the 
“ same class and affectionately disposed, is considered as the son * 
given.”—(Sir William Jones’s translation.) Italicized parts have 
not been taken. “ He is called a son given, dMtrima, whom his ‘ 
** father or mother affectionately gives as a son, being alike (by 
"class) and in a time*of distress, &ic.”—(Mitacshara, Sec. XI, 
Chap.* I, pp. 71,72.) It appears from the above sloka of Menu, 

• 22 
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Jbhat the father of the boy must be under some kind of distress 
when he gives the boy in adoption; and the second, that the boy 
should be affectionately given on disinterested motives. Kalluka 
Bhattya is of opinion that the term distress has reference with 
the receiver, that is, the giver can give his son in order to remove 
the distress of the receiver, arising out of his being destitute of 
a son, and has no reference whatever with the giver. This expla¬ 
nation of Kalluka is simply absurd. 

The term distress in the above text of Menu is explained by 
Chanda Shora as referring to the inability of the natural father 
to maintain his offspring. Nanda Pandit expounds it as in¬ 
tending the necessity for adoption arising from the want of 
issue ; but this interpretation is rejected by Ballum Bhattya; ho 
explains the term as signifying famine or other calamity, i. 
a natural father having several sons, can, at a time of calamity, 
give one of them in adoption; this interpretation is indeed rea 
sonable. Ballum Bhattya is further of opinion, that if a man give 
away his son when in no distress, the blame attaches to him and 
not to the taker. I do not think that this rule with regard to 
the distress applies to the case of a brother giving his son to 
another brother; otherwise SaJlbuca, when placing a brother 
under so much necessity for adopting a brother s son, must have 
authorized him to depart from the rule when the brother giving 
the son may not be in distress. Sanouca’s as well as of many 
modem writers’ language is strong enough to exclude a brother’s 
son in many respects from the general la\/ of adoption. That this 
was the intention of the Hindoo lawgivers, is <revident from the 
rule requiring one brother to adopt anothei brother’s only son in < 
dwyamushyayana form.—See Suth. Synopsis, Hej^d II. 

Another rule deduced from the above text* of^Menu, 16^, 
Chap. IX, is, that a man must give his son on purely disinterested 
motives The words “ whom his father or mother 

affectionately gives'* have been explained that “ a father or 
mother must amicably give their son., and not from avarice or 
intimidation;” so it will be seen that, according to the true 
Hindoo law, in order to entitle a person to give his son in adop¬ 
tion, he, in the first place, needs be unde? some distress, and in the 
second, the gift should not be made from avarice or intimidation,— 
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i. e,, on disinterested motives. One must be in poverty, at 
the same time must be above temptation—two inconsistent 
conditions indeed. The rule with regard to the distress 
must be admitted as being justly explained by Ballum 
Bhattya, that it regards the giver only and renders him sinful, 
but does not invalidate the adoption; had it been otherwise, it 
would have destroyed one of the most desirable rules of Hindoo 
law that a boy should be selected first from the relatives, and 
then from those who are equal in class; for in that case, it 
would have been difficult for well-to-do persons, among whom 
the system of adoption generally prevails, to get a son from a 
poverty-stricken man of equal class. Whatever may be the 
spiritual effect for the non-observance of the rule with 
regard to distress, we do not think our Courts of Justice would, 
invalidate an adoption because the boy was given when his 
father was not in distress. But it has been held that the adop¬ 
tion of a son, given by his natural father on interested motives, 
would be invalid according to Hindoo law— vide Eshankiahore 
Acharji ar^ another v. Il^rish Chandra Chqwdhry and another 
(W. K., Vol. XXI, p. 381). Th^ question of the Hindoo law, as 
stated above,arose in the case ufcer the following circumstances:— 
The suit was brought for the specific performance of contract, 
named nirhandhapattro Plaintiffs stated that they 

gave their son to be adopted by Harish Chandra Chowdhiy, 
defendant No. 1, in consideration of receiving an annual allow¬ 
ance during their fiv^s of Rs. 900. It was further stated that 
the draft of thrf agreement was partly drawn out; but that 
thejdefendant No. 1,*being apprehensive that the adoption might 
be considered defective if any consideration was paid for the 
boy, it was s(?ttled that the contract should be concluded after 
the ceremonies necessary for the said adoption had been per¬ 
formed ; and accordingly, defendant No. 2 gave the plaintiff a 
rocka on plain paper agreeing that if he fail to procure from 
the defendant No. 1 an agreement for a monthly allowance as 
stipulated after the ceremonies of adoption were over, he would 
be answerable. On the nbnperformance of this contract plain¬ 
tiffs instituted the spit against Harish Chandra Chowdhry and 

•M. • ® 

Durga Das Acharji, on a valuation of Rs. 9,500 or Rs. 9,000, 
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being ten times the amount of the annual allowance, and Rs.'500, 
the amount of the said allowance for six months and twenty 
days. The Subordinate Judge of Mymensingh, Baboo Bidhoo 
Bhusun Baneijee, in an able judgment, disallowed the claim. 
.Plaintiff therefore preferred a special appeal, and the High 
Court, in dismissing the appeal, remarked as follows;— 

“ The Subordinate Judge, Baboo Bidhoo Bhusun Baneijee, has 
“ dismissed the plaintiffs’ suit. He was of opinion that the 
“ plaintiffs well knew that the contract was an unfair and im- 
“ proper one, and one which they could not declare publicly 
“ until after the performance of the ceremonies necessary under 
“ the Hindu law to render the adoption valid. Then he says 
“ that the Hindu law clearly provides that in the present age, 
“ the Kali Yoog, the adoption of sons given from disinterested 
“ motives alone are valid, and that the system of purchase which 
“ obtained in former times is no longer in vogue in the present 
age, and cannot be considered valid. But irrespective of the 
** restrictions of the Hindu law, the Subordinate Judge was 
“ further of opinion that such a contract was immoral and con- 
“trary to public policy as defined by section 23, Act IX of 1872. 
“ He, therefore, dismissed the plUl^tiffs’ suit. 

“ The plaintiffs appealed against this decision, and Baboo Sri- 
“ nauth Das, who appears for them, argues,—Isi, that there is no 
. “ text of Hindu law prohibiting persons from entering into con- 
tracts of this description; and 2ndly, that the Subordinate Judge 
was wrong in applying the provisions*^ of Act IX of 1872 to 
" a case of this sort, as it was not against public policy for a 
Hindoo person to sell his son for the purpose of adoption. 

“We entirely concur in this case with the judgment oi’ the 
Subordinate Judge. In former days, before the' present Kali 
“ Yoog, there were twelve descriptions of sons, and the eighth 
description, we find in the Hindu law, was the son adopted 
after payment of price. Such an adoption, namely, after pay- 
“ ment of price, is not recognized in the present Yoog —the Kali 
“ Yoog, the only adoption now recognized being that of dattaka 
“ son, or son given, who alone can take the place of ourv^sa son, 
. “ or son of the loins. , ‘ 

“ The son given, that is, dattaka son, is defined in the Dattaka 
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“ Chandrika, Sec. 1, para. 12 :—* He is called a son given whom 
“ ‘ his father or mother affectionately gives as a son being 
“ ‘ alike; ’ aUke being explained to mean of the same class. 
“ Now, it could not be said, if this contract were carried out, that 
“ the boy has been affectionately given; a gift, of course, implies 
“ an act without consideration. 

“ Then with reference to section 23 of Act IX, we think that 
“ the principle of that section is applicable to this case, as this 
“ contract, if it were capable of being carried on, and were recog- 
“ nized by the Court, would involve an injury to the person 
“ and property of the adopted son, inasmuch as if it could be 
" proved that the boy was purchased and not given, it is very 
“ probable that the adoption would be set aside, and if such 
“ adoption were set aside, he would not only lose his status in 
“ the family of his adopting father, but also lose his right of 
“ inheritance to his natural parent; and such a contract would, 
“ therefore, involve an injury to the person and property of the 
“ adopted son; and again, such a contract, if permitted, would 
“ defeat the provisions of the Hindu law, and that is one of the 
" restrictions laid down in section 23, Act IX of 1872. In that 
“ section it is enacted that tli^consideration or object of an 
“ agreement is lawful, unless it is forbidden by law^ or is of such 
“ a nature that, ‘ if permitted, it would defeat the provisions of 
“ any law ; ’ and it is very clear in this case that, if the Court 
“ were to recognize a contract of this description, it would be 
“ defeating the provisituft of the Hindu law. Therefore, concur- 
“ ring with the decision of the Subordinate Judge, we dismiss 
•“ the appeal with cosfts. The defendant No. 2 will be entitled 
“ to separate cs>st8.” 
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Of the twelve descriptions of sons, viz., “ the son begotten by 
" a man himself in lawful wedlock, the son of his wife be- 
" gotten in the manner before mentioned, a son given to him, a 
" son made or adopted, a son of concealed birth, of whose real 
“ father cannot be known, and a son rejected by his natural 
“ parents, are the six kinsmen and heirs."—(Menu, Chap. IX, 
sloka 159.) 

“ The son of a young woman unmarried, the son of a pregnant 
" bride, a son bought, a son by a twice-married woman, a son 
“ self given, and a son by Siidra, are the six kinsmen, but not 
" heirs to collaterals.”—(Menu, ^ap. IX, sloka 160.) 
c^ai9fb^< if«s 

(Menu Sanghita, Chap. IX, sloka 159, p. 568.) 

(Menu Sanghita, Chap. IX, sloka 160, p. 569.) 

The author of the Dattaka Chandrika,*fOn the authority of ar 
passage attributed to Aditya Purana, holds that,^at the present 
Kali age, among the substituted sons, the dattcka,, son is only 
valid— {vide Sec. I, v. 9, Dattaka Chandrika). The author 
of the Dattaka Mimansa, on the other hand, on the authority 
of Parasara, holds that kntrima son is also valid. 

_ ^ i 

“ The term given is inclusive also “bf the sons made, on account 
of a text of Parasara on the occasion pf treating' on the law 
"'of the Kali age."—(Dattaka Mimanift, Sec. f, v. 65.) 
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Now, I ask our Hindoo lawyers, whether the author of the 
Dattaka Chandrika was right in allowing Parasara to be over¬ 
ruled by a passage of Aditya Purana ? Are not Puranas always 
'inferior to Smritis ? Even texts of sages other than Menu 
ought not to have overruled Parasara, for it is stated in Parasara 
Sanghita: The Dharmas enjoined by Menu are assigned to 
the Satya Yoog; those by Gotama, to the Trita; those by 
Sancha and Lichita, to the Dwapara; and those by Parasara, 
to the Kali Yoog, 

“ C'^tWlS 

••frir jTig 

So it will be seen that, even admitting Menu's superiority over 
all sages, kritrima son ought to have been declared valid, as 
Parasara ordained, for he is not inconsistent with Menu; and 
besides that, he is the lawgiver of the Kali Yoog ; and our present 
legislature, represented by the late Lord Dalhousie’s Council, in¬ 
directly admitted that fact by passing the Hindoo Widow Re¬ 
marriage Act. Of all the inhabitants of India, Bengalees, 
who raised such a clamour for the superiority of Parasara in 
the Kali age, would, I think, benshamed of disallowing Parasara, 
by the authority of Aditya Purana, or any other authority than 
that of Menu. We learn from Sutherland and other English 
writers, that kritrima form of adoption is only prevalent in 
Mithila, and has become extinct in other countries. 

If the kind of sons«w^ so often meet among the lower castes 
in Bengal, called •palakputtra, who are in every way treated as 
►adopted sons, and about whom we find no litigation, because 
they *have no^patrimony worth fighting. for to inherit, do not 
come withiji the category of kritrima son, I must then join 
with the English writers to say that the kritmma form of adop¬ 
tion is only prevalent in Mithila. This systefn of adoption does 
not certainly now obtain among the zemindars of Bengal. I now 
proceed to consider what are the rights of & kritrima son in the 
provinces of Mithila, and how a kritrima adoption may be effected. 
No ceremonies are necessarj* to constitute a kritrima adoption, 
the agreement of the parties being alone sufficient— Kaly an 

(Sel. Rep., Vol. I, new edition, p. 11). “ 
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The prohibition with regard to the adoption of a sister's son 
does not apply to the case of kritrima form of adoption; and it 
effects no change either of paternity or of maternity; there is 
merely an arrangement between the adopter and the adopted, 
with the addition of certain legal rights of inheritance and legal 
duties— vide Chowdhuury Parmeshrar Datt v. Hanooman Datta 
Hay (Sel. Rep., Vol. VI, p. 2S5, new ed.) 

A kritrinna son, in some instances, may be invested with 
every filial right. The kritrima son, as usually affiliated in 
Mithila country, would, indeed, take the estate of his adoptive 
father. (See note 18, Sutherland’s Dattaka Mimansa and Dattaka 
Chandrika.) But a son affiliated in kritrima form by a widoV, is 
not regarded as related in any way to her husband, and merely 
succeeds to her exclusive property. (See note 5, and see also notes 
15 to 21, Dattaka Miuiansa and Dattaka Chandrika.) I do not 
find any reason for holding that the kritrima adopted son would 
succeed to his adoptive mother’s property, and not to his father’s, 
or to that of the adoptive father and not to the mother’s, or, in 
other words, that he should only succeed to the property of the 
adopter. 

In the case of The Collector of Tirhoot on behalf of the Court 
of Wards V. Hari Prasad Mahanta (W. R., Vol. VII, p. 500), 
it was held, that a Hindoo widow in Mithila has power to adopt 
a son in kritrima form without her husband’s consent; but 
such a son would not succeed to the property left by the 
husband of his adoptive mother, but would be considered 
her son, and entitled to succeed her only. It was further 
held, that such a son does not lose his .position in his own 
family. I do not see any reason for making this distinction un¬ 
less one would attempt, like the pandits of ol^, to overcome* 
clear passages of Hindoo law, too stubborn for other manipula¬ 
tion, by the often 'baseless allegation of custom. If kritrima 
system of adoption is allowed to prevail, let the kritrima son 
take the property as Menu ordains;— 

The son of the body and the son of the wife will dividb the 
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“ property between themselves, left by their father. As for the 
“ other ten sons, let them take the property as enumerated, 
“ those last named being excluded by any one of the preceding.” 
According to sloka 159, Chap. IX, kritrima son stands fourth 
in the list; so, in the absence of an adopted son, he (the kritrima) 
ought to be entitled to all the legal rights given to an adopted 
son. He ought to be allowed to take not only the property of 
his adoptive mother s husband, but being within the first six 
of Menu’s enumerations, like an adopted son, he ought to take 
the property of his adoptive father s relatives, both sogotra and 
asogotm. {Vide Cal. Law Kep., Vol. IV, p. 538.) 


2ft 








Read the under-mentioned lines in connection with Cliap- 
ter III, and after the case of Nathaji Krishnaji v. Harijogagi, 
Bom. H. C. Rep., Vol. VIII, A. G. J., p. 67 ; see page 32 of this 
book :— 

In the case of Lahshmappa v. Eamava (Bom. H. C. Rep., Vol. XII, 
p. 364, A. C. J.), it was held, that, in Western India, an adoption 
amongst sudras is not invalid although the person adopted was married 
before his adoption, nor although he Hay be a son of tl»e adopter’s 
sister, and therefore not a sogotra with the adopter. 

It was further held, that even among Brahmins marriage does not 
disqualify for adoption, because Menu, Kalluka, Yajnyawalcya or 
Vijyaneshwara does not mention marriage as a disqualifying cause. The 
Court remarks :—“ On the contrary, we find Dharma Sindhu, the 
“ Sanskar Kaustabha, and Vyavahara Mayukshya distinctly recognizing 
“ the adoption of a married man. The latter even going a step beyond 
“ the other two and laying it down, that a married man who has even 
“ had a son born may become an adopted son ; and accordingly, in 
“ the case of Sri Brij Bhoohunji Makaraj v. Gokoolontsavaji Maharaj 
“ (1 Borr., 181), the adoption of a married Brahmin of the age of 45, 
“ and having a family, was considered a good adoption.” So, according to 
this ruling, marriage is not even a legal bar to adoption. With regard 
to the chuddTcarana and upanayana^ the Court remarks ;—“ It has been 
contended, that as th^ ^ludakarana and the upanayana ceremonies of 
“ the person to be «,dopted should be performed in the adoptive family, 
“ the adoption must ^ake place at a sufficiently early age ; and no 
“ doabt there is authority for saying that, if a boy, eligible in other 
•“ respects, can*be obtained, upon whom these ceremonies have not been 
“ performed* in his natural family, he is to be preferred for adoption to 
“ one upon whom they have been performed. , But any such rule is 
’ “ obviously intended for the three su{)erior or regenerate classes, and 
“ not for the sudras, those ceremonies not obtaining among them ; 
“ even in the case of a Brahman boy for whom those ceremonies have 
“ been performed in his natural family, his adoption is not on that 
ground invalid. He notwitl^tanding acquires the ^legal status of an 
“ adopted son, the fact of those ceremonies having been already per- 
formed, only repdermg necessary, in a religious point of view, the 
“ reperformance of those ceremonies and the performance of certain 
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“ additional ceremonies in the adoptive family, the latter being con- 
“ sidered to have the effect of annulling those performed in the boy’s 
“ natural family.” 

From the above remarks of the Bombay High Court it seems clear 
that the rule of the Hindoo law which requires that the boy should be 
adopted before his upanayana and marriage, has no application in the 
countries within the jurisdiction of ulie Bombay Presidency (Bom. H. C. 
Rep,, Vol. XII; see the remarks of Justice Nanna Bhai Hari Das in 
pp. 368-369). 

CHAPTER I. 

In connection with Rangma v. Achma, P. C. Judgment, Vol. I, 
p. 197, and Manmatthv, Nath Dey v. Anath Nath Dey, Bourke’s 
Rep., O. J., p. 189 :— 

A second adoption is invalid, while the first adopted son exists and 
retains his character of a son—Bom. H. C. Rep., Vol. XII, p. 364, A. C. J. 

CHAPTER III. 

See Chinna Gaundan’s case. Mad. Rep., Vol. I, p. 54, and 
Raja Upendra Lai v. Srimati Ranee Prasanna Moyee —quoted 
in Chap. III. Read the following lines in connection with those 
cases:— 

When a widow gives her only son in adoption, in that case doctrine 
of factum valet does not apply, neither the gift can be presumed to 
have been made under tlie implied consent of her husband but she 
can give one of her several sons under that implied consent. Where a 
father gives his only son in adoption as a dwyamushyayana, he consents 
to deprive himself of one-half of the spiritdal* benefit derivable from 
the performance of religious obsequies. Hence his consent cannot be 
implied even to such a gift when made by hia widow after his death. 
To such a case the factum valet principle is wholly inapplicable, 
because the adoption would be, as regards her, not quod^ 'jieri non dehuitf^ 
but quod fieri non potuit. Possibly in some cases where' a father is 
enjoined not to give ,in adoption, and such an injunction is merely 
directory and not mandatory, the factum valet would be applicable. 

With regard to the question whether a father can give his only son 
in adoption, the Court remarks :—“ We do not propose now to give any 
final opinion on the question whether, a gift in adoption of an only 
son by his father is, in this Presidency, vpid, but are content, for the 
purposes of this case, and for those purposes only, to assume that it is 
not so J that the texts in relation to it are directory, only ; and that, if 
such an adoption were made in opposition to those texts, the principle 
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factum valet should be applied to it ”— Lakshmappa v. Ramava (Bom. H, 
C. Rep., Vol. XII, p. 364, A. C. J. ; but see p. 391). In this case the 
Judges have disseuted from Mhalsabai v. Vitlwba (Bom. H. C. llep., 
Vol. VII, Appx., p. xxvi) so fixr as it supported the gift of an only son 
by a widow without the authority of her husband. 

CHAPTER V. 

Read this in connection with ChitJcs Rughunath Rajadikslis 
case in Bom. H. C. Rep., Vol. XI, p. 199 ; see p. 143 of this 
book:— 

Ramasawmi Aiyan v. Venkataramaiyan (Ind. App.,. Vol. VI, p. 196):— 
A Hindoo widow, living her husband’s minor adopted son, alienated 
two-thirds of her husband’s estate. Qn^the son’s death, she being 
heiress to the son, but, under an authority from her husband, adopted 
the plaintiff, while an infant, whoso natural father gave him in 
adoption under an agreement, that ho would inherit only about one- 
third of his late adoptive father’s estate, being aware, or not caring to 
enquire, how the two-thirds thereof had been disposed of. The plaintiff, 
two years after coming of age, and his adoptive mother, executed an 
agreement, dated the 19th of August, 1871, and reciting the said 
alienations, whereby mother and sou entered into a family arrange¬ 
ment with respect to the undisposed portion of the property. In a 
suit by the second adopted sou to set aside the alienation, and to 
recover the whole estate of his adoptive father (it appeared that the 
agreement of 1871 was voluntarily executed by him whilst he was 
aware of his rights),—the Privy Council (without expressing any 
opinion as to the questicfu,* whether a natural father can, by agreement 
before adoption, renounce all or part of his son’s right, so as to bind 
► that son when he com*s of age)— held, that the agreement of the 
natural father ^in this case was not void, but, at least, capable of 
Ratification whei:^ his son came of age ; and that the same was validly 
ratified by the said agreement of the 19 th of August, 1871. 


Read the undermentioned case in connection with para, last 
of page 25 :— , 

In the case of The Collector of Surat (appellant) v. Dhirsingji Vagh 
Raji frespondent) (Bomb. H. 0. Rep., Vol. X, p. 235, A. C. J.), it 
was held, tlftit when the natural father is dead, and the mother is living, 
she is*the only person who can give in adoption. The Hindoo law 

• 24 
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does not dnthorize tbe paternal grandfather or any other portion ta 
give in adoption in such a case. 

Read the following lines in connection with para. 2, p. 167 :— 

It was further held in the above case, that to constitute a valid 
adoption there must be a gift and acceptance. 

Read this in connection with Eskan Kisor Adiarjis case in 
page 171:— 

“ Again the plaintiff could have no right as claiming from Tircapa, 

“ for Tircapa was a bought, not an adopted, son, and as a bought sou 

he could not succeed ; and adopted he could not bo, because Gow- 
‘‘ dapa had already anothcr^adoi)ted sou as well as a sou born, and 
" the fact of Tircapa’s marrying a daughter excludes the possibility of 
“ his being a sou, for such marriage would have been incestuous.— 

“ Yacliereddy Chinna Basmvapa and others v. Yachereddy Goiodapa. (P. C. 

Judgment, Vol. I, p. 41 ; but see p. 43, last para.) In this case it was 
“ further held that, according to Hindoo law, a person cannot succeed as 
“ the adopted son of a daughter who has brothers alive, and who cannot 
“ be an appointed daughter if she had brothers when she married, iiov 
“ can he succeed as claiming under a boiight son.” 

Read the undermentioned case in connection with Chinna 
Gaundan’s case in page 33 of this book :— 

In the case of Hanumun Tiwary v, Chirai (Tnd. Law Rep., Vol. II, 
Allahabad Series, p. 164), it was held, by a Full Bench of the Allahabad 
High Court (Turner, J., dissenting), that the adoption of an only sou can¬ 
not, according to Hindoo law, l>e invalidated after it hjis once taken place. 
The Court assigned the same reason as in (77ua?|a Gaundan’s case, that , 
the prohibition contained in the Hindoo law with regard te the^ 
adoption of an only son is merely binding upon the conscience of the> 
pious Hindoos. The violation of the rule cannot invalidate the 
adoption. It was further held, that the maxim factum valet quod fieri^ 
non dehuit applies in such cases. Justice Turner, after remarking that, 
in the presence of several conflicting rulings on the question, he is at 
liberty to come to an independent conclusion by the aid of the texts 
and principles which are to be gathered from the original works of the 
Hindoo law, proceeds thus :— * 

“ The object of adoption is the perpetuatipn of lineage and the 

C 

spiritual benefits which accrue to the parent of a son, and, in virtue 
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" of the benefits which he can render, the adopted son succeeds not 
“ onlj to the estate of the person who has adopted him, but to colla- 
" terals of that person ; and to constitute a valid adoption there must 
be a competent giver. The Mitacshara, Ch. XI, Sec. xi, v. 11, ex- 
"pressly declares—‘an only son must not be given (nor accepted).’ 
“ For Vashishtha ordains ;—‘ Let no man give or accept an only 
" son.’ The Dattaka Mimansa, a work of high authority in these 
“ Provinces, declares (Sec. IV, vv. 5 & 6) that a father is incompetent 
“to give an only son, and (v. 4) that the offence of extinction 
“ of lineage is incurred both by the giver and the adopter ; and 
“again (Sec. II, v. 38) the author, recognising the force of 
“prohibition, declares, it does not apply to the case in which the 
“ son of one brother is made coimnon to another brother also. In the 
“ Vyavahara Mayukha, Ch. IV, Sec. V, vv. 9, 11, the same prohibition 
“is declared, and in the Dattaka Chandrika, See. I, vv. 27 and 29, the 
“rule is distinctly based and supported by the text of Sanouc.a :—‘ By 
“ no man having an only son is the gift of a sou to be ever made.’ 

“ It is to be noticed that, although the Mitacshara, Ch. I, Sec. xi, 
“ V. 12, goes on to declare that ‘ nor, though a numerous progeny exists, 
“ should an eldest sou be given, for chiefly he fulfils the office of a 
“ son ; ’ neither in that work, nor in any of tlie works to which I have 
“ referred, is there any declaration that extinction of issue would follow 
“ the gift (as it obviously would not), nor is the limitation of the 
“ paternal power to make a gift extended to an eldest son. The Mitac- 
“ shara also gives the reason for what appears to me a dissuasive 
“ rather than peremptory injunction—‘ By the eldest son as soon as 
“born a man becomes tji^father of male issue.’ 

“ On these grounds, then, that a father is incompetent to give an 
“ only son, and that the object of adoption wholly fails if such a gift 
“ be #,ttempted, I am of opinion that the adoption of an only son is 
f‘ invalid, and that the principle fieri non dehet factum valet cannot be 
“ applied. The consequence of the contrary ruling would be, according 
“ to Hindu law, to inflict a penalty not only on the giver and receiver, 
“ but on the collaterals of the receiver, whose property might descend 
“ to a person solely entitled to claim it on account of benefits he is 
“presumed to confer, but which he couldjiot possibly confer.” 


Read the undermentioned case in connection •with the cases in 
pages 27 t® 29 of this book :— 

Adaption of the*motfier’s sister’s son is valid among Siidras. The 
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rule prohibiting’the adoption of one with whose mother, in her maiden 
state, the adopter could not have legally intermarried, is not binding 
on Sudras. Chinna Nagayya v. Pedda Nagayya (Ind. Law Rep., 
Vol. I, Mad. Series, p. 62). 

Read the undermentioned case in connection with the Tara 
Mohan Bhattacharjec's case (W. R., Vol. IX, p. 423) in page 112 
of this book:— 

On partition in a Mitacshara family, an adopted son and the adopted 
sou of a natural son, stand exactly in the same position, and each takes 
only the share proper of an adopted son,— i. e., half of the share 
which he would have taken had he been a natural son. The fact that 
such an adopted son, a member of a Mitacshara family, becomes, upon 
adoption, a joint owner of the family property, will not prevent the 
operation of the rule. Raghuhanund Boss and others v. Sadhu Charan 
Boss (Ind. Law Rep., Vol. IV, Cal. Scries, p. 425). 

Read this in connection with Bangma v. Achma (P. C. 
Judgment, Vol. I, p. 197) in page 10 of this book :— 

As a man cannot, while he has an adopted son living, adopt another 
son, so neither can his widow, after his death, by virtue of any author¬ 
ity delegated from him, adopt a son while an adopted son is still 
living— Gopee Lull v. Mussamut JSree Chandraolee Buhoojee (W. R., 
Vol. XIX, p. 12). 

Read this in connection with the Natore case (W. R., Vol. 
XVIII, p. 218, and Special No., W. R., p. *106) in page 107 of 
this book:— 

The case of a Hindoo claiming by adoption,'under a will, which was * 
put forward shortly after the testator-’s death, and which twas acted upon 
and recognized for a period of twenty-seven years by the'whale family, the 
validity of which will was questioned in a suit brought by the person 
adopted against members of the family, was considered to be analogous' 
to a case in which the legitimacy of a person in possession is ques¬ 
tioned a very considerable time after his possession has been acquired 
by a party wljo has a strict legal right to question his legitimacy. 
In such a case, the defendant, in order tq defend his status, should be 
allowed to invoke against the claimant every presumption v^hich reason, 
ably arises from the long recognition of his legitimacy by members of 
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the family or other persons— Rajendra Nath Haidar v. Jogmdra Nath 
Banerjee (P. C. Judgment, Vol. II, p. 422).* See also the case of Bhima 
HeoKesari Maharaj v. Sree Kundona Dehi (Ind. App,, Vol. Ill, p. 154), 
where the Privy Council attached a great weight upon the presump¬ 
tion that a Hindoo, on his deathbed, would desire to perform that 
duty which prompts a childless Hindoo to supply the want of natural 
male issue by adoption. This case is also cited in page 12 of this 
book in connection with the Ramnad case. 


LIMITATION. 

The Statute of Ijimitation applies to suits raised to challenge an 
adoption — Chocummal v. Surathy Amay and another, 22nd April, 
1854 (S. D. A. and Appx. to D. Ch. and D. M., p. 215, 1854, p. 31, 
Morehead <aiid Strange). 

Held, that a suit brought to set aside an adoption, upwards of twelve 
years after such adoption had been declared, with the full knowledge 
and in the presence of the parties suing, cannot be admitted— Gobind 
Kishore Ray v. Radhamadhab Audhicary, 26th May, 1856 (S. D. A., 
p. 450). 

A suit to set aside the adoption of a second son must be instituted 
within twelve years from cause of action— Radhalcishen Mohapnttra v. 
Sreehishen Mohapnttra, 31st August, 1864 (W. R., Vol. I, p. 62). 

The provision in the schedule to the Statute of Limitations, Act IX of 
1871, wherein it is enacted that, with respect to a suit to establish or 
set aside 5m adoption, the time when the period of limitation begins 
to run “ p the date of the adoption or (at the option of the plain¬ 
tiff) the date of the .death of the adoptive father, ” though might 
bar a suit brought only for the purpose of setting aside the adoption, 
does not interfere with^lie right which, but for it, a plaintiff has of 
bringing a suit to recover possession of real property within twelve 
ayears from th?>^ time when the right accrued — R(^ Bahadoor Singh 
V. Achumhit*Lai (Ind. App., Vol. VI, p. 110). 

THE EFFECTS OF ADOPTION. 

Held, that an adopted son is entitled to share collaterally, and the 

son of an adopted son is entitled to the* rights of his, father— Kishen 

_ 

* Long poBsesBion under an adot>tion will avail nothing if the adoption failsr— 
Jlajah HaiiHunchuU Singh v. Koomar Ounsheam Singh (W. R., Vol. V, 
P. C. R., p. 69). 
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Nauth Roy v. Ilurree Gohind Roy and others, 12tli January, 1859 
(S.D. A., p. 16.) 

Held, in accordance with previous precedents of the Court, that, in 
Bengal, where the Dayabhaga prevails, an adopted son succeeds, collater¬ 
ally as well as lineally, in the family of his adoptive father,—that is, to 
the agnates or sapindas of his adopting father, whether he succeeds 
to the handhoo, or cognate relation, is not now before the Court— 
Lakhee. Nath Roy, &c., v. Shama Soonduree, 30th December, 1858 (S. D. 
A., p, 163y; Gooroo Pershad Bose, alias Uuhheehur Rhuman, v. Rash 
Behary Bose, 2nd April, ISfiO (S. D. A., p 411), 

Power of adoption in a widow does not, jmr se, divest her of her life- 
interest— Musst. Tareenee, alias Shaye Monee Dahea, v. Bamun Doss 
Mookerjee and others, 30th September, 1850 (S. D. A., p. 533). 


CHAPTER III. 

The rule which requires upanayana to be performed among Brah¬ 
mins within the age of eight years, is merely directory, and the cere¬ 
mony will not be vitiated though performed at a later period. The 
adoption of a Brahmin is valid, if made before the vpanayana has been 
performed, though the boy may have passed the age at which that 
ceremony ought, according to strict rule, to be accomplished— Strcene- 
vassienv. Sashyummal, 16th July, 1859 (M. S. U., Decs., 1859, p. 118) ; 
see Kirt Narayaris case in page 30 of this book. 

RULES REGARDING THE PERMISSION OF THE HUSBAND 

FOR ADOPTION. ^ 

According to the Hindoo law, a power to adopt may be given verbally. 

The widow of a childless member of a divided Hindoo family is 
entitled to a life-interest in her husband’s estatd after the death of an 
adopted son before attaining majority— Soondar Koon^aree Dehea v. 

(I 

Gudadhur Pershad Tewaree (P, C. Judgment, Vol. I, p. 2-94)^,; see Musst. 
Tareenee, alias Shaye Monee Dehea, v. Bamun Dass Mookerjee and others, 
30th September, 1850' (S. D. A., p, 533). 

According to Hindoo law, neither registration of the act of adoption, 
nor any written evidence of that act having been completed, is essen¬ 
tial to its validity— Sutroogun'Sutputty v. Sahitra Dye (W. R., Vol. V, 
P. C., 109 ; see also-W. R., Vol. VI, 133 W. fl., Vol. XV, P. C., 12). 

If a Hindoo by will express a wish to be represented by ^an unborn 
BOD of a particular person, who has ljut one at*the •time, and whp has 
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no other liviug at the death of the testator, his widow is not bound 
to wait indefinitely the birth of a second sou for the purpose of adop¬ 
tion under her husband's will; but reay, without waiting, adopt any 
competent person she may think proper— Verapemudl Pillai\. Kar- 
scain Pillai and others, 5th August, 1801 (1 Strange, 91). 

It is supposed, by several writers on the Hindoo law of adoption, that 
the Privy Council, in the case of Gohinda Soondaree Dehea v. Jagadaniha 
Dehea and others (P. C Judgment, Vol. II, p. 375), laid it down as a 
rule that a Hindoo widow, taking no steps to adopt until the death 
of the last male member of her husband’s family, forfeits her claim to 
adoptr. I do not think the language of the judgment justifies such a 
conclusion ; their Lordships have simply drawn an inference from the 
conduct of the lady unfavorable to her allegation as to her posses¬ 
sing a power of adoption from her husband. 


CHAPTER VI.—CEREMONY. 

Amongst Sudras in Bengal no ceremony is necessary to make a valid 
adoption in addition to the giving and taking of the child in adoption— 
Behary Lall Mullick and another v. Indra Mony Chowdhrain (W. R., 
Vol. XXI, p. 285). This case was decided by a Full Branch, and it has 
beeji recently confirmed by the Privy Council j see p. 168 of this book, 
and Supplement to the Englishma.n, 23rd February, 1880. 


"I CHAPTER in. 

Hindoo law docs not allow of the adoption of Paluk Putro—Kali 
Chandra Chowdhry v. Shih Chunder, 12th April, 1865 (W. R., Vol. 11, 

p. 281). 


CHAPTER V. 

A HON adopted by the dattaka form of adoption, which is in use iu 
JBengal, into another family, is thereby excluded frpra inheritance in his 
own family— Sri Katk Serma v. liadhakant (Sel. Rep., Vol. I, p. 19, 
new edition). 

. 

CHAPTER VI.—FORM'and MODE OF ADOPTION. 

Althougp the Hindoo law does not require that adoptions should be 
acknowledged in vfriting, it is usual, when persons iu the situation of 



188 


APPENDIX. 


life of a zemindar, adopt sons, to acknowledge such adoption in writing, 
to give notice to the ruling power, and to invite the neighbouring 
zemindars and others to be present at such an adoption-— 

Sutputty V. Sahitra Dye (W. R., Vol. V, P. C., 109) see also W. R., 
Vol. XVIII, p. 218. See Rajah Vassereddi Rafnanadha Bavin v. R. V. 
Jvgganadha Bauluy 4th March, 1832 (1 Decs, of M. S. U., 520, Bird and 
Huddleston). Publicity, if not absolutely essential to the validity of 
an adoption, is always sought on such occasions— Id, 

Contemporaneous publicity and circumstances are the best evidence 
to prove a deed of permission and an adoption under it (S. D. D. for 
1857, p. 244). 










